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My principal object in publiſhing the fol- 


lowing Lectures has certainly been to prove 
induſtry, and to ſhew that I do not wiſh 
to hold any office, as a ſinecure. I can- 


not however but think, that they may 


be uſeful to the younger members of the 
Bar, who may wiſh to gain ſome general 
knowledge of the Civil Law. 


It is ſurpriſing how few gentlemen of 


the legal profeſſion, (excepting thoſe and 


they are not numerous, who have ſtudied 
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ii PREFACE. . 
in Scotland, are acquainted with this 


ſcience, notwithſtanding the encomiums 


beſtowed on it by Lord Mansfield and 


Lord Hardwicke, and the conſtant re- 
ferences to it in books of reports. I have 
always, aſcribed this defect not to want 
of diligence, but to the nature and quali- 
ty of the treatiſes on the ſubject, for in 


quantity and number they are abund- 


an cr D 


Domat is calculated for the meridian 


of France, Ayliffe's work, tho' learned, is 
dull and tedious, and ſtuffed with ſuper- 


fluous matter, delivered in a moſt con- 


fuſed manner ; the beautiful ſketch of - 


Mr. Gibbon is too ſhort, and like all his 
writings, preſuppoſes rather than conveys 
knowledge : Woods's Inſtitute; tho' an 
excellent work for the ſtudent, purſues 

a method 
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a method not familiar to the Engliſh 
lawyer. Taylor's Elements, tho highly re- 
ſpectable, are filled with heterogeneous 
matter, amidſt. which the Civil Law ſeems 
to be conſidered but collaterally, infomuch 
that he has acquired from Gibbon, the cha- 


racer of a learned, ſpirited, but rambling _ 


writer. Laſtly, Heineccius'an author pow- 
erful in erudition, by a German dreſs and 
ſectional form, diſguſts the Engliſh eye. 


_ It occurred to me, therefore, that a ſhort 


work in the method and order adopted 


by Mr. Juſtice Blackſtone, in his Com- 


mentaries on the Laws of England, as nearly 
as the ſpirit of the two laws would poſ- 
ſibly allow, might by the familiarity of 
its order, entice the ſtudent of the Com- 
mon Law, to take at leaſt a curſory and 
general view of this more ancient code, 
when the conciſeneſs of the ſketch could 


not 
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not poſſibly encroach on his time. If the 
text be ſtill unintereſting to him, perhaps 
ſome of the notes as far as they relate to 
the Statute Law of this kingdom, or con- 
tain any new matter, may engage his at- 
tention. I have called it the Subfance 
of Lectures, becau ſe the reader muſt na- 
turally ſuppoſe, they were longer when 
delivered, much having been omitted which 
was adapted only to academical reſearch, 
and claſſical enquiry. I am aware that 
an objection may be ſtarted (the very con- 
verſe of thoſe above mentioned to the 
prolixity of Civilians) viz. to the brevity of 
the work. From thoſe deeply verſed in the 
Civil Law, the objection is fair, nor is it 
ſuppoſed that it can be of uſe to them. 
except as an abridgment, in adjumentum me- 
moriz. But it would come with a bad 
grace from the idle theoriſt who has not 
induſtry, or the buſy praclitioner of Com- 
mon 


the 
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mon Law, who has not time to peruſe 
works of greater length, and for ſuch: it 
was principally intended, that he who 
runs may read . Prolixity would have 


given little trouble, conciſeneſs gave much. 


Quotation and indiſcriminate transfuſion 
would have ſwelled the work, with mo- 
derate pains z but compreſſion and ſelection 
of points really important were attended 
with conſiderable labour. | 


- 


In ſhort, . my hope has been that the 


Student at the Inns of Court, after pe- 


ruſing the inimitable Commentaries on the 
Law of our own Countries, might be 


tempted to look into an Epitome of the 


* If deeper reſearch be deſired, the parts of the 
Corpus Juris Civilis to be read on each ſubject, are 
mentioned in the reſpective Lectures, ſo that while 
conſpicuous remarkable portions are ſelected and 
abridged, a general courſe of Civil Law is pointed 


out. 


b Civil, 
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Civil, not preſuming to any the ſmalleſt 
emulation in merit, but whoſe comparative 
extent is proportionate to the comparative 


importance of the two Laws to him. 


The Engliſh Forum ſometimes treats the 
ſtudy of the Civil Law with levity, but 


may its diſciples be permitted to ſay, that 
it never was deſpiſed, but by thoſe who 
are ignorant of it. 'The very numerous 


caſes in our books of reports, referred to 


in the following pages, in which the utility 


of this knowledge was eminently conſpi- 
cuous, are ſo many irrefragable proofs of 


its advantage to the Common Lawyer. 
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* * — ' 7 ] PW 7— $92: TE 5 
nt A — — 


9-9. INTRODUCTORY LECTURES 


ON 


The Utility of the Civil Law, 


ON THE 
COMPARATIVE MERITS I 
OF THE 


ROMAN any ENGLISH LAWS, 


AND ON THE 


LAW or NATIONS. 


} 


OO IEITER 


2214 . RT e e . CE ene rr Earn 


's 
} 


— 


- 1X 


lf 


* 


r 
4 LY " * 


rd 


— 


eee 14> 


24 


* 2 


— 


"4 


„ 
. 


_— 


ry * om. 4 


n hf r 


— rp” 


8 


wie Athens 


INTRODUCTORY LECTURES. (i) 


* 


Int. Lecture the Firſt. 


- . 
OY, * 


ON 
CPE DTILTITY 
09 pe prone 


THE STUDY OF THE CIVIL. LAW. 


'THE Luftre of the Roman name which has 
dazzled all ſucceeding ages, beyond their hope of 
competition, was not confined to arms. It was 
the peculiar glory of the nation which ſubdued 
the world, to furniſh mankind with a code of 
laws, containing the moſt perfect ſyſtem of juſ- 
tice and equity between man and man, which 
has ever been produced by human invention. I 
ſay between man and man, to avoid the excep- 


(1) Uſually called PreleFions in the Univerſity of 
Dublin. | 
B 2 tions 
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4 On the Uiility of the Study Introd. 


tions which may poſſibly be taken to its public 


regulations, as fraught with an arbitrary ſpirit. 
And when it is called the moſt perfect of human 
codes, the epithet means not to aſſert an entire 


freedom from defects, which muſt be incident to 
every human inſtitution. But this we may af- 


firm with ſafety, that as a colle&ion of written 
reaſon ; as a great body of principles founded in 
natural equity (2), it has no rival. The general 


excellence of its rules, and juſtice of its deciſions, 


have extorted from all the nations of Europe, an 
acknowledgment of its pre-eminence. They have 
in conſequence either adopted it, as their own 


municipal law; or where circumſtances and events 


forbad ſo general an admiſſion, have been glad, in 
all caſes where their own laws were filent or im- 
perfect, to ſearch out the diQtates of natural 


equity, in the illuſtrations of this code. Hence 


tho? the phraſes, Civil and Municipal, are in ſtrict- 


neſs of ſpeech, ſynonimous, yet the law of Rome, 


(as if the world was yet one ſtate under its domi- 
nion) has emphatically vindicated to itſelf, the 
title of the Givi Law. 


(2) As a pattern therefore, it muſt be admired and 


conſulted, even where it has no binding force, 


3 
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That it has obtained this pre · eminence, we 
ſhall not wonder, when we reflect on the ſuperior 


advantages which attended its formation. Moſt | 
laws, (not excepting thoſe of England) have been 


immaturely born in the early times of rudeneſs and 
barbarity, and receiving their accretions from 
chance, or ſudden emergency, appear deformed 
maſſes compoſed of ill jointed, ill proportioned 
members; The Laws of ſhreds and patches. 


With us, the moſt liberal conſtructions and in- 
terpretations of the Law by judges, perpetual new 
acts of the legiſlature on the ſpur of the occaſion, 
together with the creation and advancement of ſe- 
perate courts of equity, have been neceſſary to ſup- 
port a ſtructure, which, barely ſufficient for con- 
venience never can admit much beauty. Far dif- 
ferent was the fortune of the Civil Law. It origi- 
nated in times of the higheſt civilization, the off- 
ſpring of philoſophy (3) and ſcience. The com- 
pilers of it tho at the head of the legal profeſ- 
ſion, were not mere lawyers, but philoſophers 
and ſtateſmen. Nor were they confined to the 


(3) It is amuſing to obſerve, how the principles of the 
philoſophy of the Ancients, eſpecially of the Stoic 


Diſcipline, ſhew themſelves frequently throughout this 
Code. 
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reſources of their own minds. The labours 
and compilations of many ages and countries, 
beginning with the foundation of Grecian legiſ- 
lative wiſdom, afforded them powerful auxiliaries. 
Under their auſpices, the Inſtitutes of Juſtinian 
appeared in all the beauty which method, ar- 
rangement, and even the ornaments of ſtyle 
could add, to the natural charms of truth and 
equity. | | 


It ſhould ſeem ſcarcely neceſſary to ſtate more 
than has been premiſed, in order to eſtabliſh the 
object of my preſent Prælection, which is to point 
out the utility of ſtudying the Civil Law, and 


to ſhew, that the labour of its diſciples will not 


be ill beſtowed. To uſe the language of an emi- 
nent author, did we find nothing in this law but 
a more thorough knowledge of the great prin- 
ciples of juſtice—a more accurate delineation of 
the boundaries between right and wrong—a ſe- 
ries of excellent rules applicable to our own con- 
duct, and to all the affairs of human life; 
ſublime and elevated notions of philoſophy and 
religion; it ſurely muſt be entitled to the higheſt 
place in our eſteem. Will the liberal mind 
deny, that ſuch an inveſtigation muſt be amply 
repaid. e 


But 


Fo. 
3 
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rod. 
urs But excluſive of its abſtra& theoretical excel - 
ies, lence, this ſtudy offers the moſt ſignal aids, both |: 
gif. in the tranſactions of individuals and in the in; 
ies. tercourſe of nations. | 
1an | | 
ar- In the firſt place—the Civil Law is an excellent 
yle repoſitory of thoſe rules, which ought to guide 
nd the natural conduct of ſtates, and contains in its 
boſom, the law of nations, as well as of na- 
ture. It is evident that nations in their tranſ- 
bre actions with each other, muſt have a com- 
he mon appeal to the law of nature and right rea- 
Int ſon. But this is originally an unwritten ſtand- 
nd ard. The philoſophic Roman legiſlator may be 
ot ſaid to have reduced it to writing, and the world 
li- has decreed, that to his rules as declaratory and 
ut explicative of the law which right reaſon has dic- 
n- tated to nat ions, the appeal ſhall lie. It becomes 
of | therefore a ſcience abſolutely eſſential to the 
e- ſtateſman and negociator. No where will they 
n= find, the rights of embaſſadors, the laws of war, 
5 the rules of fœderal conſtruction, ſo well, or ſo 
d - accurately laid down. 
d Grotius and other writers on public law, have 
y drank deep of theſe ſprings, and acknowledged 
their obligations to the Roman code. It is im- 
5 poſſible for us even to underſtand the technical 
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language or mode of reaſoning of foreign powers, 
without reference to this law. Some writers (4) 
have imputed that ſuperiority in negotiation 
which foreigners, particularly the French (5) 
claim over us, to their ſuperior knowledge of 


the civil law. They probably attribute too 


much efficacy to a favourite ſtudy, but that 
this comparative ignorance muſt have its effe& 
can ſcarcely be doubted. How is that man 
qualified to ſettle and confirm a treaty who does 
not know the ſubſequent conſtruction which it 
may admit, or the rules which are to guide and 


govern its interpretation, How can we anſwer 


the claims and manifeſtos of other nations, if 
delivered in phraſes and reſting upon principles 
and rules of argument with which we are un- 
acquainted. (6) Leagues and alliances, tariffs 


(4) E. G. Ayliffe. 
(5) This ſuperiority, if true, is probably owing to the 
nature of their government—better formed for e | 
and d/patch than ours. 


(6) A remarkable inſtance was offered not many 
years ſince of the utility of this knowledge upon ſuch 
occaſions by that prodigy of univerſal ſcience, Lord 
Mansfield, the dawn of whoſe celebrity was not a little 
brightened by his anſwer to the Pruſſian Manifeſto, 


relative to the Sileſian loan about 1753. 


and 
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and pacts of commerce, treaties of peace and 


proclamations of war, all the diſputes in Europe 
about the right of ſucceſſion and limits of territory 
(7) have ſuch a reference to this law, that without 
ſome acquaintance at leaſt with its outline, mo- 


dern n is * 


Havingi dbb theradvanteſs dfi this B- 
ſuit in public, we proceed to ſpeak | of its uſe in 
private affairs. 


If we regard the Continent,” proofs are unne- 
ceflary ; a momentary view will ſuffice. The 


Civil Code among moſt continental nations is 


the Common Law of their land, and governs all 
the tranſactions of individuals with each other, 
whenever it is not modified and controuled by 
poſitive ordinances, or oppoſed by conſtant uſage 
to the contrary; and from its principles light is 
borrowed, if the poſitive ſtatute laws are ambi- 


(7) Add the diſcuſſion of ſuch diſputes, as whether 
wars have been commenced juſtly—proclaimed in due 
form.—Whether in the conduct of them, the laws of 
war have been obſerved; all which points are decided 
by the Law of Nations, whoſe beſt expoſitor is the Civil 


Law. 
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guous or imperfect (8). This is the caſe: parti- 

cularly, in Holland and all the United Pro- 
vinces (9), where it has obtained a greater au- 
thority than in any other country, perhaps 


on account of the excellent laws of trade, which 

it furniſhed to that commercial nation. The 
practitioners in their courts refer to the Roman 
Edits with the ſame famuliarity, with which we 
ſpeak of an act of parliament (10). 


In Germany, the Aſſeſſors or Judges of the 
Imperial Chamber, (which is the Supreme Court 
of the Empire) ſwear upon entering into their 
office, that they will judge all cauſes according 
to the ordinances of the Empire, or in defect of 
them according to the Roman Civil Law; and all 
writers agree, that it is the common law of the 

(8) So, often in England: take this example; As to 
the diſtributions of inteſtates effects, where our laws 
are ambiguous or not ſufficiently expreſs, our courts are 
chiefly. guided by the ee of ; one; of Julljnian s 
novels. | 

(9) Eſpecially Friſeland- | [wt 

(10) The Senatus Conſultum Tertullianum, ortho Lex 
Falcidia is as well known to them; as the Ratute! of 
frauds, or entails is to us. 
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Empire (11) though it prevails leſs in the northern 
parts, eſpecially among the Saxons than elſe- 


where. (12) The ſame with little 2 may 
be ſaid of France. 


If we turn to Italy, we ſee indeed the Venetians, 
who always maintained their liberties againſt the 
Roman Emperors, partially adhering to their 


own laws, and rejecting even wiſdom when 


moving from a hoſtile region. But in the Papal 
Territories, and more eſpecially in the city of 
Rome where the Canon Law might expect undiſ- 
puted ſupremacy, it frequently gives place to its 
celebrated rival which reigns even in the Roman 


(11) The ſeveral diſtricts and diviſions of the Empire 
have their reſpective conſtitutions, ordinances and pro- 
vincial cuſtoms, but theſe are all in ſubordination to the 
Civil Law, are expounded by it, and when they are filent 
or deficient, that law is always introduced, 


(12) The Imperial Chamber conſiſts of the Counts 
and Barons who are called Preſidents, and their Aſſeſſors. 
Theſe Aſſeſſors who are in fact the Judges, (the Preſidents 
in general not being acquainted with the laws) are re- 
quired to be well informed in the Civil and Canon Laws, 
and have uſually ſpent a conſiderable time in the ſtudy 
of thoſe laws in their univerſities, 


C2 Rota (13) 
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Rota (13). In the other European ſtates, admit- 
ted in different degrees, it ſtands the interpreter 


of Municipal Law, and points the road to judi- 


cial ftation. Even in our neighbouring kingdom 


of Scotland, the form and practice of the Civil 


Law is obſerved in all their proceedings, and not 
many years ſince this knowledge was univerſally 
coveted by the gentlemen of that country, even 
thoſe unconnected with profeſſion, not merely as 
an avenue to profit, but as a moſt uſeful exerciſe 
of the underſtanding. If then we have any com- 
mercial or other intercourſe with foreign nations, 
if we would wiſh to underſtand their hiſtory, 
policy or conſtitution, here is the proper and 
neceflary clue to guide our ſteps. | 


Its benefits within our own national domeſtic 
ſphere, are next to be eſtimated in the balance, 


In the Courts, Military, Maritime and Eccleſiaſ- 


tical, its predominance is univerſally known. 
The firſt are by diſuſe almoſt fallen into oblivion, 
but the juriſdiction of the Court of Admiralty in 
England, is of great moment and extent ; and as 
the late expanſion of our commercial rights, 
will neceſſarily produce in this country, many novel 
and important queſtions, an accurate knowledge of 


(13) The Roman Rota reſembles our Court of Chan- 


cery. f | 
the 
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the law of nations (the great expounder of which 
as has been obſerved is the Civil Law) will be more 
than ever neceſſary. In all ſuits to which the Ec- 


_ clefiaſtical Courts are competent, the Civil Law has 
great influence. In teſtamentary Cauſes it rules. 


Undoubtedly in many caſes, Common and Statute 
Laws will interpoſe their power in the form of 
prohibition, but ſtill the ſubjects over which they 
have a peculiar juriſdiction are exceedingly nume - 
rous; over this extenſive field, the Civiland Canon 
Laws bear united ſway, the former uſually (14) 
paramount, the current of the latter defying 
purſuĩt, without a previous knowledge of its pa- 
rent ſtream, on whoſe model it was formed, and 
from whoſe ſources it has copiouſly borrowed. 


An endeavour to perſuade the common lawyer 
topr oſecute the theme of our preſent commen- 


(14) Indeed perlecty ſo in the Courts Military and Ma- 
ritime, and in teſtamentary Cauſes in the Ececleſiaſtical. 
Mr. Reeves obſerves, that when the Court of Admi- 
ralty was erected, the Laws of Oleron conſtituted a 
a National Code of Maritime Law, for the diſcretion of 
that Court, and whatever was defective therein was 
ſupplied from that great fountain of Juriſprudence, the 
Civil Law, which was generally adopted to fill up the 
chaſms that appeared in any of the Municipal cuſtoms 
of Modern Europe. 
. dation, 
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dation, may be thought to admit more difficulty. 


It would certainly be pedantic to deny, that 


many lawyers may and do reach the ſummit of 


wealth and reputation, without its aid. A cer- 
tain technical knowledge, aſſiſted by exterior qua- 


lities or fortunate events, may often acquire the 
ſmiles of fortune and of fame. But ſtill, it will 


be true, that the man whoſe philoſophic ambi- 


tion aims at ſomething beyond the {kill of an able 


attorney; Qui vult rerum cognoſcere cauſas; who with 


a ſcholar's mind, wiſhes to know the rudiments 
and origin of the rules laid down for his inſtruc- 
tion, ought to be a diſciple of Juſtinian as well 
as of Coke (15). How is this poſition (it may be 


| aſked) conſiſtent with a truth univerſally known, 


that the foundations of the Common Law were 
laid in the Feudal ſyſtem? Feudal principles 


indeed ſupplied the foundations, but were utterly 


incompetent to the ſuperſtructure. They breath - 
ed only war. Strangers to commerce and the 
arts of peace, they regarded landed property in 
the hands of the vaſſal, only as the inſtrument 


(A5) The great judge who with ſo much glory pre- 
ſided at the head of the Law for one and thirty years, 
has manifeſted to the world, how much the mind of the 
Common Lawyer (often in former times too narrow and 
confined) may be liberalized and extended, by a previous 
knowledge of morals and of the Prætorian Law. 


of 


of military ſtrength, and the ſource from whence 
the lord derived his ſupplies. On contracts, 
covenants, obligations, thoſe vaſt fields of modern 
controverſy; in ſhort, on all things called in the 
metaphyſical language of ſome legal writers (16), 
things purely rational (17), that ſyſtem was ſilent. 
To theſe deficiencies the full treaſures of Imperial 
Juriſprudence offered a ready ſupply. It was eager- 
ly (18) graſped, and all the learning of our early 
writers, Bracton, Britton and Fleta, upon theſe 
ſubjects, ſhines in borrowed plumes. | In' proceſs 
of time, when the rude ſpirit of antient chivalry 
was calmed, when the ſhackles upon alienation 
were ſtruck off, and wiſer policy calling the at- 
tention of the nation to its commercial advant- 


ages and inſular ſituation, expanded our ſails over 
every field of the ocean, a new ſeries of tranſ- 
actions aroſe amongſt men ne ſubjects of con- 


troverſy—new ſources of litigation, and difficul- 


| (16) Ayliffe—W ood, &c. 

(17) Entia rationis; moral entities 5 ide Puffendorf”s 
 Introdultions 

(18) This Law was the favourite of 3 who 
in fact formed great part of the Lawyers of the time, and 


thence it is no wonder, that it ſhould inſinuate itſelf by 


inſenſible degrees into the Engliſn juriſprudence. 

The maxims, rules. and reaſenings of the Civil Law 
have often been adapted or uſed voy way. of 2 by 
our Common Lawyers. 
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| * which found no reſolution in Feudal regula- 
tions. Hence much of the Civil Law, which 
had diffuſively treated of theſe matters, was in- 
corporated with our own, tho' by long | uſe, the 
debt is forgotten, and we are apt to conſider 


it as part of our original ſtock (19). If we 
add to theſe obſervations, one further confidera- 
tion, that, great part of the buſineſs of thefe 
countries is done in Courts of Equity, whoſe 
rules and practice for the moſt part, trace their 
deſcent from the Roman Forum, and that in 
Ireland, no diſtinction is made between the 
Common and the Equity Lawyer, there will 
not appear much room for contemning in the 
temporal courts, the knowledge of the Civilian. 


Theſe conſiderations have induced me to make 
the experiment, whether an attempt to read a 
Courſe of Lectures, inſtituting a compariſon 


(19) Becauſe after this inſinuation and incorporation 
the diſtinction does not appear—and becauſe it derives 


its binding authority from ourſelves. Beſides theſe 


ideas, many others have been evidently taken from the 


Civil Law. E. G. Informations ex officio, by the Attorney 


General, and felons not having counſel, and witneſſes 


for them formerly not having been ſworn ; but the in- 


ſtances are ſo numerous, that I muſt refer the reader to 
the following work at large, where * will find them in 


every page. 
between 
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between the Roman and Engliſh laws—expound- 


ing the former, and marking the rules, principles 


and practice which it has tranſmitted. to the 
latter, might be acceptable to. the public and, 


the Univerſity. That forenſic ſtudies are very 
properly made a branch of Univerſity learning, 
has been ably argued by the celebrated com- 
mentator on the Laws of England, and every 
plea which can hold for introducing into this 


place the ſtudy of the Common, has tenfold force 


when applied to the Civil Law; accordingly 
Profeſſor Hallifax at Cambridge, and Dr. Beaver 
of Oxford, have lately obliged the world with a 


ſketch of their labours in this department. But 


above all, the learned Profeſſor of Glaſgow re- 
ceiving the additional encouragement which 
muſt attend this ſtudy in a kingdom where it 
ſo nearly approximates to the Municipal Law, 
has acquired moſt deſerved celebrity, and has 
attracted many of the youth of this country, 
as well as of England within the ſphere of his 
inſtruction. Without pretending to vie with 
ſuch illuſtrious names, I ſhall have the ſatisfac- 
tion of reflecting, that I have at leaſt endeavoured 
to prevent the office I hold from being a ſinecure, 


and have ſef an example of labour to future 
= (. 0) and 
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605 and more able Profeſſors, who may deprive 
the wandering Student of every reaſonable pretext 
for ſeeking this knowledge abroad; whither, in 
moſt branches of learning however, not ſo much 
neceſſity, as prejudice in disfavour of their own 
nation, added to the purſuits of pleaſure and 


love of travel ufually lead them, Much has 


been done in the Medical line to overcome the 


neceſſity of reſorting to the ſchools of our inde- 


fatigable Northern neighbours. Let it be a pat- 


tern to Juriſprudence. 


Before I conclude, permit me to make ſome 


annotations on the objections which may poſſibly 
occur, to the utility of ſuch a Courſe of Lectures, 


as well as to the advantages of this ſtudy in ge- 
neral. Theſe may, I think, be reduced to three. 
The firſt is—That many heads of the Civil 
Law are now become mere matters of curioſity, 
nothing analogous to them exiſting 1 in modern 
inſtitutions. 


( ac) Far be it from the writer to inſinuate any thing in 
the moſt remote degree againſt his predeceflorsz—their 
avocations,—their tenure being only biennial. Their pro- 


ſeſſions which muſt have called their attention to ſtudies 


very different from thoſe of the Law, ſhew ſufficiently 
_ > could not have much applied to this buſineſs. 
* 
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Undoubtedly that Profeffor would act erro- 
neouſly, who ſhould employ the ſame time and 
labour in treating of obſolete doctrines, fuch 
as ſervitude, adoption and legitimation, which 
would be required by ſubjects ftill forming con- 
ſiderable branches of the juriſdiction of our mo- 
dern Courts, for example marriage and teſta- 
ments. But ſurely, the objection, that the 
former enquiries are uſeleſs, could no where be 
more unfortunately urged, than to the Academie. 
Enquiries which tend to illuſtrate Roman Hiſtory 
and Antiquities (21), and to explain numberleſs 
paſſages, words and phraſes in Claſſic Authors, can 
never appear unintereſting to the Scholar. The 
man of taſte will be charmed with the dreſs, 


(21) In ſuch illuſtrations ſo much has been done by 
Heineccius and others, that I can claim little merit therein, 


but that of a compiler. Indeed all lectures are compila- 


tions; but let it not thence be fooliſhly argued, that they are 
uſeleſs. The Student might have recourſe to the original 
books and compile himſelf ; but will he do fo ? It requires 
probably more time and labour than he is willing to be- 
ſtow. But, when the labour of another has heaped 
together knowledge from many detached books, then 
he will receive inſtruction. Beſides, the man who does 
not read at ſtated times, ſcarce ever reads with effect; and 
that is one great uſe of Lectures. The Student is obliged 
to learn ſomething every day. 5 | 
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which Law (often-branded as a Science rude and 


uncouth) has here aſſumed. The Pandects are 
written with a beauty and elegance of ſtyle, 
which has wreſted this celebrated encomium from 
eminent critics, that the Latin Tongue might 
be recovered by their aid, tho? all other authors 
were loſt 8 


To deny that ſuch works court our peruſal, 


will ſound harſhly in the Collegiate Ear. 


The greater portion of this learned body cul- 


tivates, or is deſigned to purſue the ſtudies of 


Theology. To them as has often been obſerved, 
this ſcience holds forth the moſt intereſting infor- 


mation. The New Teſtament was written, and 


the ſacred events recorded therein, happened, in 
countries ſubject to the Roman yoke, and where 
Roman manners and cuſtoms were univerſally 
diffuſed; of courſe, the alluſions to the laws and 
uſages of that nation are frequent, and an ac- 


quaintance with them tends, in no ſmall degree 


to illuſtrate and explain the Scriptures. Dr. Hal- 
lifax has made the ſame obſervation, and parti- 


cularly and juſtly applied it to the writings of 


St. Paul. | 
Laſtly 
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Laſtly, let it be remembered in reply to this 


objection, that if we ſeek in other Laws, ſuch 
knowledge as may ſuggeſt uſeful additions and 


improvements in our own, our reſearches muſt 


not be confined merely to the correſpondent | 


parts, Ne 

| I proceed now to a ſecond objection made to 
the dignity of this ſtudy, which is that however 
juſt the encomiums which have been beſtowed on 
the order of Inſtitutes, and the ſtyle of the 
Pande&s, yet that the whole body of the Civil 
Law taken together, is a confuſed, indigeſted 
maſs, without order, beauty or harmony, 


It muſt be admitted, that the Digeſts or 
Pandects are only collections of fragments ex- 
tracted from the written opinions of various 
Lawyers, and the Code is a compilation from 
the Conſtitutions of different Emperors. In 
the junction of ſuch detached members, we 
cannot always expect regular ſeries, and ſome of 


the parts may appear contradictory (22). But 


(22) It is ſaid alſo, that they are often applicable only 
to particular caſes, from whence no general principles 
can be drawn, and many Laws which are found in one 


part of this Collection are altered or amended in another. 


The ſame, perhaps, may be ſaid of any Code whatſoever. 


1 when 
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140 when we conſider that the Inſtitutes, celebrated 
14 for perſpicuity and method, furniſh an index and 
44 i clue to this apparent labyrinth—that ſuch noble 
1 materials exiſt which require only the labour of 
+. [ arrangement, and that this labour 1s, in theſe 
T8 days almoſt entirely ſaved, by the indexes and 
f 9 g notes of numberleſs Commentators, ſuch cavils 
1 will vaniſh or appear the language of idleneſs. 
3 0 Were they founded in truth, they would but 
| 4 1B prove more ſtrongly the propriety and advantage 
| 15 of Lectures on the ſubject, regularly arranged. 
[ 5 The laſt and moſt grievous accuſation againſt 
| { this Law is, that it breathes an arbitrary ſpirit, 
3 repugnant to thoſe principles which ought to be 
q By inculcated on the minds of the youth of theſe 
1: | countries. Of this charge, I ſhould eſteem it a 
| difficult taſk indeed to undertake the refutation, 
„ a labour which however Giannoni has not re- 
. fuſed in his celebrated Hiſtory of Naples (23). 
'o He infiſts that this ſtigma originated in falfe 
F| conſtructions of ambiguous paſſages, made by the 
. | ö adulators of Frederick Barbaroffa then meditating 
78 encroachments on the liberties of the Empire. 
3 | | This opinion is ſupported by ſome modern writers 
[30 & (23) A work {ſtrongly recommended to Civilians by 
1 Earl Mansfield. | | 
J's | | even 
nt | 
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even among ourſelves. Dr. Hallifax feems 


ſtrongly to countenance the opinion in a note 


to his Preface. However, they ſeem to me 
to view the ſubje@ with a lover's eye, who 
not content with a thouſand excellencies in the 
object of his affection, wiſhes to aſſert a total 


. exemption from defect; I muſt acknowledge that 


it appears to me, that the Maxim-—Princeps legi- 
bus ſolutus eft—and others of a ſimilar nature, can- 
not be explained away. It is true, the practice 
did not always coincide with this theory, becauſe 
no Governors can expect a permanent obedience 
to Laws, which they totally deſpiſe and tranſgreſs 
themſelves. And beſides as civilization advan- 
ces, and manners are poliſhed and ſoftened, the 
genius and temper of a nation by inſenſible de- 
grees, puts a controul on powers unlimited by 
the Law and Conſtitution. Thus in France, 


many powers conſtitutionally exiſted in the Mo- 


narch, which though he would not voluntarily 


' renounce, the genius of the times forbad him 
to exerciſe; and hiſtory informs us, that many of 


the Roman. Emperors were fcrupulouſly obſer- 
vant of the Laws. 


Thus ſtands this well known charge, which 
true or falſe has, in my humble opinion, no rela- 


tion to the preſent undertaking. The arbitrary 


Imperial 
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Imperial claims could only relate to the conſti- 
tution and rights of the public, and did not inter- 
meddle with private Juſtice. It is my buſineſs 
to treat of the rights of individuals with reſpe& 


to each other, and the law by which the mutual 


controverſies of private men were governed and 
regulated. A law may be unfavourable to ge- 
neral liberty, and yet make excellent regulations 
reſpecting private property. This, in my opinion, 
is the caſe with the Civil Law. I am to treat of 
the relations of private men to each other, not of 
the relations of individuals to government and 
to the public the rights of property, not of 
liberty; and if queſtions of public policy and 
conſtitution ſhould ſometimes neceſſarily inter- 
vene, can a more acceptable ſervice be done to 
the riſing generation, than to ſhew them the 
comparative inferiority of all other conſtitutions 
to their own. Let us not ſhut our eyes to Inſti- 
tutions containing much good, becauſe they alſo 
contain ſome evil. Diſcrimination and ſelection 


are proper employments of human induſtry. 


Let us cull the fruits and reje& the weeds—ad- 
mire where admiration is due, without beſtow- 


ing injudicious undiſtinguiſhing approbation— 


and learn by contemplating the miſchiefs reſult- 


ing from other forms of government to love and 
| revere 
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revere our own, and ſtudy to preſerve it from all 
its enemies—from the violence of Anarchy, as 
well as the eneroachnients of Delpotiſm. | Hap- 
py in the reflection, that if other ſtates have 


more accurately diſtinguiſhed the rights of pro- 
perty, no conſtitution has ſo nicely guarded and 


defined the privileges of Freedom. 


mr. 
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0 Int. Lecture the Second. 


ON THE COMPARATIVE EXCELLENCE 
Or THz. CIVIL AND COMMON LAWS. 


IN the preceding Prælection I have diſcuſſed 
the utility of the ſtudy of the Civil Law. The 


object of the preſent is a brief compariſon be- 


tween the Civil and Common Laws, as to their 
teſpective excellence. A more detailed one runs 


throughout all the ſubſequent Lectures, but it was 


deemed uſeful to give an abridged view of their 
analogies and diſcrepancies in an Introductory 


Lecture. The conteſt of prevalence between 


them has long fince ceaſed, but this conteſt, 
conducted on political rather than philoſophical 
grounds, engendered a cloud of heat and preju- 
dice which long obſcured a fair compariſon of 
their merits. At this diſtance. of time, we can 
confider the ſubje& with diſpaſſionate ken, and 
not deny occaſionally the preference to each, as 

each 
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each in its turn has beſt regulated ſpecific 
ſubjects. A blind attachment to either is ab- 
ſurd, and while I feel a predilection, founded, as I 


humbly conceive, on reaſon and reflection, for 


many parts of the Roman Code, and without 
quoting infinite authorities, am fortified in my 
opinion by one of the greateſt Lawyers (1) of this 
or any age, who has pronounced it the firſt col- 
lection of written reaſon that ever exiſted, I am 
willing to admit many and various inſtances of 
pre-eminence in our . domeſtic inſtitutions. As 
to the obligations which the Engliſh Legiſlator 
has owed to Juſtinian, they have been treated of 
in the former Prælection, and are not the objects 
of our preſent diſcuſſion. My immediate aim 
here, is to compare the diverſities of the Britiſh 
and Latian Codes. Not that it can be expected 


that the limits of this treatiſe will admit many 


points of compariſon; to contraſt them in a few 


ſtriking inſtances, is all which the contracted 


ſpace of this ſpecies of compoſition will admit, 
while at the ſame time, I may be able to convey 
to the Student ſome knowledge of the correſpon- 
dent heads of each Law. | | 


(1) Lord Mansfield. 


E 2 In 


* Tx 
n ———ů—— — aa + ̃ ůu— T 


5 


_ a 
1 * r 


28 On the Contparative recen: ITntrod. 


In an Introductory Lecture, ſo effential to my 
general plan, but ſo purely didactic, the auditor 
muſt not demand that embelliſhment fa often 


expected from this Chair, nor ſuppofe that the 


ſeverity of Law can catch the varied lights of 
Poetry, aſſume the garb of Eloquenee, or veſt 


itſelf in the colours of the Hiſtorian. Even the 
celebrated Commentator of England, who foars 


far above the ordinary path of didactic compo- 
fition, has ſcarcely attained praiſe for more than 
unornamented neatneſs of ſtile. My * ts 
inſtruct ion, not decoration 


The Municipal Law both of Rome and Bri- 
tain is diſtinguiſned into the Civil and Crimi- 
nal, and the Civil again into that which treats 
of the rights of perſons of the rights of things, 


and of actions or remedies for the redreſſing of 
wrongs, and in both Civil and Criminal, the 


Modes of Trial, and the Forms and Conſtitutions 
of Tribunals will — offer themſelves to 


our conſideration. 


We . with comparing Perſonal Rights. 


And here the Engliſh Laws have a total and 


undiſputed preference. The Law of Perſons at 


Rome, was the Black Code of Perſonal Slavery. 


Liberty, ſays Monteſquieu, ſpeaking of the po- 
litical 
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litical Oeconomy of Rome, was in the centre, 
Slavery in all the extremities, He might have 
added, that liberty germinated in the root of 
domeſtic Oeconomy, but Slavery withered every 
riſing branch. The maſter alone, poſſeſſed the 
odious privilege of tyranniz ing over all his family. 
Imagination cannet aggravate the picture of op- 


preſſion diſplayed in every private manſion of 


Rome, the renowned Domicile of public Liber- - 
ty. Each root refounded with the cries of the 
tortured Slave, whoſe ſubjection bore no reſem- 
blance to the honeſt ſervitude of our menial 
domeſtics ; whoſe unprotected rights boaſted not 
even thoſe ſlender fences which ſurrounded our 
ancient Villein, and retarded the rapacious vio- 


lence of Gothic Feudality ; whoſe torments have 


only been paralleled by the horrors of that Co- 
lonial Syſtem, which has diſgraced humanity: in 
later days. Like the modern African, he ſaw 
his children liable to be torn from his embrace, 
and hurried into the cruel arms of diſtant cap- 
tivity, but he did not, like him, view in tanta- 
lizing contraſt, ſecurity and happineſs havering 
over the children of his maſter, They were 
equally expoſed to the arbitrary will of one com- 
mon ruler, modified only by variety of temper 
and gradations of paternal tenderneſs or obdu- 
racy. Neither Son nor Slave could acquire pro- 
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perty to alleviate Servitude, or redeem bond - 
age. Their acquiſitions merged in the Patriar- 


| Chal Lord, who preſided with unlimited ſway 


over their ſubjected intereſts, and determined 


their happineſs or miſery at his pleaſure. Nor 
had the Liberty or Security of the marriage ſtate 


attained to a much more elevated degree. In the 
later and politer times of Rome indeed, the 


| huſband, by ſelf refinement, as well as general 
\ habits, was reſtrained from perſonal brutality, 


and the ſeparate property of the wife was ſuffi- 
ciently ſecured by ſettlements in ſome meaſure 
reſembling ours, but the marriage chain was of 
the moſt diſſoluble texture, and broken on the 
flighteſt cauſes. Cohabitation during the period 
of one year, conſtituted a marriage, ſtyled by 1ſe, 
and ſeparation for the ſhorteſt ſpace of time before 
its expiration, annulled the union. Proofs the 
moſt vague and unſolemn produced divorce. 
When the marriage tye was fo ſlight and uncer- 
tain, domeſtic felicity was fugitive and fickle. 
The education of children muſt have been ne- 


glected, tho! their legitimacy on account of this 


lax ſtate was more favoured than with us. Thus 


children born before marriage were legitimated 
by Law, a doctrine attempted to be introduced 
into England by the Canoniſts, and rejected by 


the 
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the Barons, in that celebrated, conciſe, and ener- 
getic phraſe, Nolumus Leges Angliæ mutari. 


With reſpect to the fourth and laſt relation of 


perſons, noticed by Legiſlators, that of Guar- 


dian and Ward, the principles of the Civil have 
been copiouſly borrowed by the Engliſh Juriſts, 
yet ſtill perhaps not ſufficiently to ſatisfy the 
philoſophie mind. In the eyes of ſome Philoſo- 
phers the loan ſhould be augmented, ſince the 
former with provident hand guarded the property 
not only of the lunatic and the minor, but even 
of the fooliſh prodigal, who waſted his ſubſtance 
in riotous living ; yet in placing women under 
Guardianſhip at all ages, and in any fituation, 
they offered an affront to the ſex, and one ſurely ir- 
rational, ſuperfluous and inſulting ; and the legal 
reſtraint of prodigality tho' imitated by Germany 
and Holland, countries accuſtomed to arbitrary 
rule, is juſtly rejected by Liberty, ordaining free- 
dom of action to all endued with reaſon, and by 
Commerce, demanding the unſhackled alienation 


of property. If the Romans, however, ſhould be 


thought to have any ſuperiority in regulating 
perſonal rights, to this branch it is confined, 


We proceed now to the Rights of things. 
In their diviſion of things, both Laws are equally 
minute 
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minute and accurate, but in the partition of 
eſtates in things, the Lncidus Ordo of the Civil 
Code predomipates. The Civilians knew no- 
thing of that puzzled diſtinction between real 


and perſonal property, which pervades our le- 


gal ſyſtem of ownerſhip, which cauſes different 
ſpecies of property to deſcend in varying lines, 
and to different perſons—which obliges the heir, 


who controverts the pretended will of his anceſ- 


tors, to litigate a double ſuit, before a Tempo- 
ral and alſo a Spiritual Tribunal, perhaps with 
oppoſite ſucceſs, and repugnant decifions=—which 

deprives a great part of the community poſſeſſed 
of valuable leaſehold: intereſts, of that ſhare in 
the Conſtitution which is poſſeſſed by the impo- 


veriſhed cottager at their door—which involves 


the creditor in endleſs labyrinths, by diſcriminat- 
ing different modes of executions adapted to 
the various diſtinctions of the debtors property, 
liable to his demand. They knew no feudal fic- 


tions, which hamper our alienations, and load our 


conveyances two hundred years after their cauſes 
have ceaſed, while the Sage trembles to touch the 
wen, now become part of the Conſtitution. 
Simple and uniform in their regulations, clear 
and pellucid in their diviſions, they ſubjected 
lands and goods to the lame diſpoſitions, and 

tranſmitted. 
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N 5 them i in the fame conduits to o peſte- 


* | anne 


— 


* . that l beet the ſim- 
vlicity of thatdifpiedd without as yet extending 
my. obſervations to its effects. Uniformity and 
utility are not neceſſarily connected. All property 
deſcended in the ſame manner, but the mode 


itſelf may not be equally laudable with its unity. 


All property gavelled; with us gavelling is almoſt 


conſidered as a puniſhment, and has actually 


been made the inſtrument of Penal Laws. Yet 


gavelling is the policy of Republics ; it hurts the 


pride of families, it prevents the growth of eſ- 
tates, it forbids the towering caſtle to riſe, and 
the immenſe demeſne to ſpread, and ſwell the ar- 
rogance. of Primogeniture ; but the Romans re- 
verenced not the firſt-born ; Liberty did not glory 
in the vaſt poſſeſſions of her Sons. The conquerors 
of the world were taught to ſubdue themſelves, 
and to found their pride on the extended domi- 
nions of the State; content as individuals with 
limited patrimony, their ambition as a people was 
to acquire unlimited dominion. They followed the 
original impulſe of nature and reaſon. implanting 
in the parental boſom equal love to all the progeny. 
The doctrine of primogeniture may be adopted 
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I . 


by e and commended by Philoſophers; /. 


but it certainly originated with barbarians, ard © 
was nurſed by ſavage pride. The preference of 


the male to the female line, was equally un- 
known at Rome, nor was the daughter any more 

than the younger ſon, left a dependant on tlie 
mercy, or a claimant on the juſtice of the elder 
brother. The abſurd conſequences alſo which 
ariſe from our marked diſtinction between the 
whole and half- blood, are the offspring of the 
Feudal Law, and Se ct to the neee | 
of Juſtinian. 


As to quantities of eſtate, the proprietor of 
land might hold, as among us, an eſtate for ever, 
not in Fee Simple, but Allodially. I need ſcarce- 
ly remind my auditors, that the deſcendants of 


the Northern nations were all ſuppoſed to derive 


their lands from the Prince, and to hold under 
him. Thus, with us all land is ſuppoſed to belong 
to the King, and all we, petty men, walk under 
the huge ſtride of this Colloſſean principle. The 


| higheſt eſtate was but in Fee Simple, held by 


ſtipendiary ſervice, Feodum coming from odd, 
poſſeſſion, and fee, wages. Of this haughty po- 
licy, born in camps, and bred by war, the Tta- 

+. nn i ee 


North. With Eſtates entailed, they are ſaid, by 
Gibbon, and many others, to have been utterly 


unacquainted, nor would Commerce, which with 


us has undermined their effects, have had opera- 


tion upon a nation of warriors; yet ſomething ana- 


logous they appear to me to have known in later 
times at leaſt, under the name of Subſtitutions, 
a name alſo given to ſome ſpecies of remain- 
ders, with whoſe nature they were alſo inti- 
mate, both in theory and practice; and as fre- 
quently, the T. in Tail, or Remainder Man, 


not being a Citizen of Rome, could not hold 


property, the heir was made truſtee for him, by 


what was ſtiled a fdei commiſſary ſubſfiturion, which 
among other cauſes introduced the doctrine of 


truſts at Rome as extenſively as among us, our 
truſts correſponding to their fide? commiſſa, not 
to their ꝝſus fructus, as the name might at firſt 
hearing induce the ſtudent to believe. Their 
doctrine of incorporeal hereditaments is too mi- 


nute to bear en at 1 


410 


Weo come now to have Canons, for finding out 
an rh or perſon to whom the eſtate was to de- 


1" 'F2 | volve 
| 1 
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lian land owner never heard, till wafted on the 
din of arms, from the hoſtile regions of the 
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dive on TAS death 1 the laſt * ” They” 
fled the abſurd principle which decrees, that right- 
to land never can aſcend, and bequeaths the pro- 
1 | perty of the childleſs and inteſtate, to his moſt dif 
| | tant relation, in defiance of parental claims, echo- 
Fil ed perhaps by indigence and affliction, for which 
| = prepoſterous rule my Lord Coke can aſſign no 
1 | better reaſon, than tHat land is heavy, & gravia 
| | deorſum tendunt, With more reaſon may we juſ - 
| | | tify that Law of Deſcent in England, which, in 

4 ö | | the ſearch for a remote heir, guides us to the 
1 blood of the anceſtor from whom the eſtate firſt 
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ball deſcended, and as it came from the paternal or 
bl | maternal line, reſtores it to, their family. But, 
1 if perhaps, Blackſtone himſelf, notwithſtanding his 
7 particular labours in that point, has had no 


great ſucceſs in defending the poſition, which 
for ever excludes the half- blood from the inhe- 


ritance. 


fl | Our Canon of deſcent however has not al- 
4 ways departed from the Civil Computation, ſince 
i it makes the inteſtate or deceaſed, and not the 
common anceſtor, the ſtem from which branch 
out all rights to perſonal eſtate; but in the 
+ RR partition of the branches the analogy. ceaſes, 
| | 4 and in conſequence of, varying laws of repreſen- 
„ tation, and diviſions, per ftirpes, not per capita, 
grandchildren 


titled to very unequal portions of money of 


goods, where Rome would have obſerved exact 
equality. And in determining the gradations of 
conſanguinity and affinity, the Canon, and in re- 
gulating the degrees within which marriage is to- 


lerated, the Levitical Laws are our guides, and 
only luminaries, without the leaſt reſpect to the 
dogmas of the nn of * an 


Not fo lin | Britain viewed their mer of 
Teſtamentary Law. With implicit reverence 
here it has copied the wiſdom of the Weſtern 
Empire, with ſo little variation, that a compari- 
ſon of preference is not admiſſible, where ſimi- 
larity excludes preference, ſave that which prior 
knowledge gives the teacher over the diſciple. 
Our Spiritual Courts almoſt implicitly obey the 
Law of unſolemn Wills among the Romans, and 
altho' to caſual obſervation, the obligations of the 
Temporal Tribunals to theſe funds of wiſdom 
may ſeem leſs obvious, yet upon cloſer inſpec- 
tion, they will be found to boaſt but ſmall original 


poſſeſſions in this important Feri of Juriſ- 


dict ion. 


The Solemn will of the Romans, like our 
Will of Lands, was rather conſidered as a convey- 
ance 


Led. II.] Of the Givi and Comment Laws. 33 


guy — ra —— — 1 


heads. capt 
0020s ali tus 1 ² Vp © CIT UE Yo Rs oh Inn by 


. 


r A. — 


s Os the Camporetive Excellence | [ntrod: 


ance or alienation inter Viuos, than as teſtament. 
In the earlier times of the Republic, the ſolem- 


nities indeed were tedious, and the fictions extra- 


vagant; but the corrected regulations of later 


periods evidently furniſhed hints for the provi- 


ſions in our Statute of Frauds; a connection 
moſt pleaſingly elucidated by Lord Mansfield, in 
the celebrated Caſe of Windham cow Chick 


The Law of 8 has fervilely "_ from 
the Imperialiſts, both excellencies and faults, ſo 
as even to admit their diſtinctions, however un- 
reaſonable, ſuch as between time annexed to ſub- 
ſtance and to payment. In one ſpecies of Le: 
gacies, however, attention to reaſon has made 
a notable difference, thoſe conditioned in re- 
ſtraint of marriage. By the Civil Law, all con» 
ditions in reſtraint of marriage are void, yet 
here Chancery has only followed them ſub modo, 
where the legacy is given over, and another per- 
ſon particularly ſubſtituted by the teſtator to have 
the benefit of it, in caſe the condition be not 
complied with. Reeves v. Herne. 2. * Ca. w_ 


215. Page. 


With more wiſdom have the Inſtitutes of the 
Law of Scotland diſclaimed any regard to ſubtil- 
- 5 ties 


- 
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ties peculiar to the Roman ſyſtem, tho' they at the 


ſame time almoſt recognize it for their Municipal 


Law, and in matters of contract, tranſactions, re- 
g itutions, ſervitudes, tutorſhips, and obligations, 
determine all controverſies accordingly. See Er- 
kine's Inſtitutes p. 15. of Laws in General. 


. Beſides the Titles to Eſtates arifing from Will 
and Deſcent, thoſe of preſcription, cuſtom, deed, 


occupancy, aeceſſion and tradition were known 
to the CivikLaw. With reſpe& to occupancy, 
which Blackſtone, differing from Locke, conſti- 


tutes thè foundation of all property, our deter- 
minations ſeem to have been chiefly deduced 


from the Imperial, as appears from the inſtances 
ſelected by that illuſtrious Profeſſor, reſpecting 


alluvions and derelictions of a river or the fea, 


a doctrine, which however unimportant it may 
to us in Europe appear, is at this inſtant of no 


ſmall conſequence in torrid regions, where ſud- 


den and violent alterations of the courſe of ri- 


vers occaſion warm controverſies as to the owner- 


ſhip of the new-found land, of which the Gan- 
ges is a memorable example. Acceſſion is a ſpe- 
cies of occupaticy. If any corporeal ſubſtance 
received an acceſſion by natural or artificial means, 
the thing thus rendered more valuable till be- 


longed 


* 
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Let in its improved ſtate to the original 

owner. If animals became pregnant, if cloth 

was embroidered, if ground was built upon or 
improved, the advantage reſulted to the owner of 
the original ſubject; and theſe regulations were 
too obviouſly the dictates of good ſenſe, not to 
compel imitation — us, 


1 


4 | : | But if the rule be Cretan to convert a work of 
| 4 F | genius, written on the paper of another, into the 
{| i: property of the owner of the naked materials, 
ny | it becomes ſo extremely abſurd, that this ridicu · 
4 0 lous imputation on the Civil Law muſt ſurely 
h NE have been derived from ſome paſſages ill under 
788 ſtood ; and I have no doubt that literary property 
"Hu was by no means in a ſtate of inſecurity, which 
. [i would render it ſo much inferior to ours (2), 
ot 5 : 
x ft On the heads of Cuſtom and Preſcription, we 
HR find memorable variances between their Law and 
Fr i} | ours. With us, the time of preſcription is that 
j | | which is oppoſed by no memory of man, or record 
| i (2) Intermixture of gaods, one ſpecies of acceſſion, 
Wi by our Law forfeits them to the innocent party, tho by 
1 the Roman a ſatisfaction was given to the wilful author 
of the confuſion. | 
| : 
bj: 
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to the contrary ; ; but with them three years formed 
a preſcription for things moveable and corporeal, 


and ten ſufficed for things incorporeal and im- 


moveable, if the perſons preſcribing inhabited in 
the ſame province; if in divers, twenty years. 
The validity, however, of the preſcription, i. e. 


whether it had been an uninterrupted poſſeſſion, 


for the three or the ten years, or whether it was 4 
thing that could be preſcribed for, might be tried 
in a real action, if brought within twenty, or a 


perſonal commenced within thirty. The allot- 


ment of periods for commencing theſe actions, 
correſponds with our Statutes of Limitation. The 


property even 1n things ſtolen, for reaſons of gene- 


ral convenience, and public peace, was not con- 
trovertible at the end of forty years, 

Every Lawyer knows that our Spiritual Courts 
are prohibited from trying cuſtoms. The reaſon is; 


that being guided by the Civil or Canon Laws, 


the firſt of which allowed ten years, the latter for- 
ty, to conſtitute a good Cuſtom, they would have 
adopted their precepts and eſtabliſhed cuſtoms 
as legal, tho' ſanctioned by ſuch brief duration. 
Of Title by Deed, no other variation need be 
noticed except that delivery was not eſſential 
with them as with us; but the debt of our Code 


to the Civil, is moſt conſpicuouſly ſhewn in the 


branch of Title ariſing from Contract, to which 
the Civilians have reduced almoſt every thing 
* they 


a 
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they have delivered on Dutics and Rights. The 
obligation here, is indeed ſo univerſal, we have 
ſo little of original fund, and the analogy is ſo 
complete, that we cannot be expected to mark 
diverſity, except in ſome very few inflances. Theſe 
relate principally to the contracts of leaſing and 
mortgaging, and to the conſequence of certain 
contracts, viz. legal intereſt. 12 
L Leaſes for long terms were to them unknown, 

a ſpecies of intereſt, which tho? ſo frequent in this 
kingdom, is little uſed on the Continent of Eu- 
rope, and is ſurely not always effential to agri- 
culture (3). It is even probable that they were 
unacquainted with irrevocable terms, and cer- 
tainly the landlord claiming the farm or houſe 
leaſed, for his immediate occupation, had a 
right to reſume it. But if here our policy may 
ſeem wiſer, the Civil Law deſerves praiſe when it 
allows for the Leſſees loſſes by inundation, or any 
inevitable accident ; whereas, with us, during the 
term, as he is ſecure of all adventitious gains, ſo in 


© (3) I mean in countries where confidence ſupplies the 
place. MarſhallRur. con. Mid. Co. 2 vol. Min. 24. ſays, 
&« it may be a moot point whether under ſuch confidence 
& well placed, leaſes or no leaſes are moſt eligible.” 
Gibbon and Young lament their want in France and 
Switzerland : yet ſurely agriculture did not pine in thoſe 
countries; Picardy, when I ſaw it in 1779, before leafes 
were much lengthened in France, was an ocean of corn. 
_- ſeveral 
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ſeveral caſes he muſt bear the loſs (4). With re- 
ſpect tobarring forcible entry, even of the landlord, 
and enforcing the right of reſumption for arrears 
due after certain intervals, both ſyſtems coincide - 
From the aſſertion that long leaſes were unknown 
to the Romans, muſt be excepted their Emphy- 
teuſis, becauſe, tho' they expreſsly excluded it 
from the claſs of Leaſes, it bears a ſtrong reſem- 
blance to fee farm tenures ; it was a. grant of 
land in perpetuity, on condition of improvement, 


with reſervation of a trifling rent. It was made 


originally of barren land, to whoſe cultivation 
ſuch encouragement was neceſſary, and as it was 
legally forfeited, for non-performance of the in- 
herent covenants, and yet might be equitably 
reſtored, on ſatisſaction for the breach, we may 
reaſonably conclude that the inventors of our 
Leaſes for lives renewable for ever, drew their 
ideas from this ſource, on a tenure almoſt peculiar 
to this kingdom, as we know they certainly did on 
poſſeſſory bills, a mode of proceeding very uſual 
in Ireland. And hence the modern practitioner 
might poſſibly derive ſome uſeful principles of 


direction. 


(4) E. G. Fire, and non-enjoyment in conſequence, no 
ſuſpenſion of the rent; however a defence in an action 
of waſte. Belfour v. Weſton, 1 Term Rep. and ſee 
2 Stra. 1763. 2 Lord Raym. 1477. 
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The power of mortgaging among the Romans 
was more extenſive than with us, ſince they could 
mortgage even things incorporeal, as debts and ac- 
tions, whereas the rights to things, termed by the 
Engliſh Law Choſes in Action, are not transfer- 
able, from apprehenſion that they might become 
inſtruments of oppreſſion in the hands of * 
and power. 


Modern Laws have a manifeſt preference, in in- 
validating unwritten mortgages, whereas at Rome, 
the legaliſing parol mortgages, merely ſupported by 
three witneſſes, gave ſcope by antedating the con- 
veyance, to iniquitous preference, and variety of 
fraud. It is true, the guilty deceiver was there 
liable to the action of Stellionate or fraud, and in 
England laſes all benefit of redemption, againſt the 
ſecond Mortgagee; but the Regiſtry Acts of this 
kingdom, and the Edicts of France and Holland, 
requiring the perfection of mortgages, before pub- 
lic and national officers, form barriers much morę 
effectual. 


The Civil Law was inferior to ours, in allowing 
the Creditor to ſell the thing mortgaged by his 
own authority, after three notices to redeem, 
without obliging him, as we do, to appeal to ſome 
tribunal, which ſhall judge on the whole circum- 

| ſtances 
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* 


ſtances of the caſe, whether ſuch alienation be 
conſcientious or neceſſary. pare? ) 


On the Law of Intereſt we have plainly reaſon 
on our fide. The Civil Law did not totally pro- 


hibit Intereſt, but only where the borrower had 
derived no advantage from- the loan. But the 
confined bigotry of Churchmen in the mid- 


dle ages, rejected intereſt altogether ; and the 
diſtinction between Intereſt and Uſury, and the 


poſition that money might be hired at a price not 


exorbitant, like any other commodity, without 
crime or ſtain, could find no admiſſion into thoſe 


regions of darkneſs. The intereſted Lombard and 


the perſecuted Jew were the unpopular oracles 
of truths ſo plain, and their profane lips were 
filenced by the whole thunder of the Vatican. 


Having diſcuſſed the nature and foundation of 


rights, as conſidered by each Law, our natural 
progreſs is now to Remedies for Wrongs. The 
neceſſity of obliging every man to purſue his 
legal remedies in a certain order, and to faſhion 


them to ſome reaſonable ſhape, without which 
diſputes would find no iſſue, and ſuits wildly con- 
ducted, would terminate in endleſs confuſion, 
have induced all nations to adopt certain forms of 
actions. Theſe at Rome were long concealed by 
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46 On the Comparative Excellence IIntrod. 
the Profeſſors of the Law, to enhance their con- 
ſequence, and aggravate their ſervices, but being 
at length divulged by Cneius Flavius, formed a 
valuable part of the advocates library, under the 
name of Jus Civile Flavianum, and raiſed its pro- 


mulgator tho' of mean extraction, to the office 


of Tribune, Senator & Curule Aidile. The Romans 
then had their actions Real, Perſonal and Mixt, 
as many and various as with us, and adapted 
to each particular complaint. Churchmen, our 
firſt Juriſts, well acquainted with theſe precedents, 
transferred an ample ſtock, into our own Officina 
Brevium, and able Judges from thence ſtruck 


light, which has illuminated Remedial Juſtice in 


modern days. The action of Aſſumpſit, to avoid 
a tedious length of examples, may afford a con- 
{picuous inſtance. And thus the actio quaſi . 


was the parent of our Qui tam Action. 


Theſe Remedies were purſued in various 
Courts, and before ſeveral orders of Judges. 
The nature of theſe Judicial tribunals is wrapt 
in much obſcurity, and the confuſion is increaſed 
by their applying the name of Judges indiſcri- 
minately to the preſiding power that directed in 
point of Law, and to the Aſſeſſors who judged 
of the fact. Down even to later times, the par- 
ties are always ſaid to appoint their own Judges, 


and theſe Dicta ſeem clearly applicable, not only 


to 


ntrod. 
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to the Jury, if I may ſo call it, but to the Court, a 
power ſo ſtrange as to be ſcarcely reconcileable to 
our modern notions of wiſdom and propriety, nor 
is it eaſy to conceive how Judges thus choſen al- 
moſt at random, ſhould have been endued with 
competent knowledge; or how this power, ſeem- 


ingly of the wildeſt nature, ſhould not have been 
productive of ignorant decifion, and ſubverſive of 


regular precedent. (5) Certain it is, however, from 
expreſs paſſages in the Code, that before the time 
of Juſtinian, there were fixed and permanent 
tribunals ; certain it is alſo, that they had diſtin& 
Courts of Law and Equity. The Doctrine of 
Truſts contributed to this diſtinction with them 
as much as with us. On the Doctrine of Truſts, 


their Law was fertile and prolix, and their 


Pretor fidei comiſſarius eaſily ſuggeſted to Church- 
men and Civilians the idea of our modern Chan- 
cellor. Whether this diſtinction of Courts has 
been either among the ancients or moderns, wiſe, 
reaſonable, ſalutary or neceſſary, has been mat- 
ter of much celebrated controverſy between con- 
tending abilities of the firſt rank, and is a queſ- 
tion ſpread over fields of argument infinitely too 
ſpacious for the range of our preſent courſe. 


(5) This matter will be treated of more at large and 
explained in a ſeparate treatiſe. 


It 
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It will not be denied that this diviſion of Judi- 
catures is attended with a certain awkward ſem- 
blance of contradictory powers, and that had it 


not been for the nartow. decifions of Courts of 


Law, the Prætorian authority of Chancery pro- 


bably never would have raiſed its head; but Chan- 
cery muſt either have afſumed its authority, or 


the Court of Law muſt have occaſionally meta- 
morphoſed itſelf into a Court of Equity, or ſome- 
thing not unlike it, a transformation liable to 
ſimilar objections. The charge of incroachment 


on the Legal Juriſdictions, was prompted by ig- 


norance, or inftigated by party, (6) and the idea 


that this ſeparate and diftin& power is arbitrary, 


undefined (7) or capricious, (tho' to the ſur- 
priſe of Britain, it was ſo depicted by an emi- 


nent Northern Juriſt (8), who undertook to 


teach the Engliſh principles 'of Equity,) never 


had foundation, nor could have expected tole- 
rance from enlightened Freedom for a mo- 
ment; it is a power to ſupply that which is de- 


fective, and controul the harſh and unintentional 


applications of general rules to particular caſes ; 


it is not a power to make a new Law, or diſpenſe 


(6) From which imputation « of We ſpirit Lord Coke 


bimſelf is not free. 
(7) It is undefined in one ſenſe only, as the cauſes 


that ariſe before it may be infinite, and indefinite, that 


is, not reducible to any ſet form of Legal Action. 


(8) Lord Kaims. 
OT with 
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with an old one. It cannot be better deſcribed 


than it is by the Roman Juriſts, Juvare, ſupplere, 


interpretari, mitigare, jus civile, potęſt; mutare vel 


tollere non potęſti. 


To the Judges of their reſpective Courts, as well 
as to the Advocates who attended them, certain 
Rules were applicable, ſome of which have been 
imitated by us, and others neglected. The inca- 
pacity of fitting in judgment in the place or pro- 
vince of the Judges nativity is the rule of their 
Law, as well as of ours, and it may be hoped was 
better obſerved by them than by us. The Regu- 
lation which commanded him to finiſh every Cri- 
minal Cauſe in two years, and every Civil one in 


three, perhaps can only live under the meridian 


of an Arbitrary Government. But their rules with 
reſpe& to Advocates ſeem to have been admir- 
ably calculated to preſerve the decency and ho- 


nor of the Bar. Their names were expunged 


from the Roll of Honor, if they bargained with 
either contending party, for any part of the mat- 
ter in conteſt, or inhumanly refuſed to defend 
the accuſed pauper, at the nomination of the 
Judge. For railing, and abuſive language, they 
might be fined, ſuſpended, and removed. They 
went thro” a real examination for admiſſion, and 
might maintain an action for the honourable 

H fruits 
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fruits of their Labours. How far theſe regula- 4 


tions correſpond to ours, is obvious to every per- 
ſon in the leaſt converſant within the walls of the 
Forum. | 


In both Civil and Criminal Cauſes, the ſub- 
ſtantial parts were, the Action, Citation, Libel, 
Conteſtation of Suit, Anſwer of the Defendant, 
the Proofs, the Concluſion, the Sentence, and 
Execution. Accidental Parts, Contumacy, Ex- 


ception, Replication, Satiſdation, Tranſaction. 


The form of Trial was that, which has been 


handed down to us in the Courts Eccleſiaſtical 


and in Chancery. The advantage of that power, 
which can demand the defendant's anſwer upon 


oath, is acknowledged by the Suitor in Equity, 


who finds ſuch aſſiſtance refuſed him by the limit- 
ed hand of the Common Law. The written ex- 
amination of witnefles, tho? it diſcovers not the 
guilty forehead, nor the trembling hand, poſſeſſes 


that mature and ſolemn inveſtigation, ſeldom _ 
known to the hurry and confuſion of a trial by 


Jury. 


In complicated caſes of property. therefore, 
many able men have thought this length of un- 
hurried examination, infinitely preferable to that 

| | rapid 


. 2 
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rapid torrent of captious interrogatories, which 
often derives credit to the advocate, from the 
confuſion of the evidence, without drawing a 
fingle | ſpark from the torch of Truth,. or adding 
the minuteſt weight to the arm of Juſtice. 


But 10 Criminal Proſecutions nothing can com- 
penſate to the accuſed for the refuſal of liberty 
to meet the adverſary face to face, and to con- 
front the man who aims a deadly dart at his life 
and at his character; this is one advantage the 
other is trial by Jury. Here then the Law of 


England triumphs; before a Jury of his country- 


men and his peers, acquainted by their vicinage 
with his character, and intereſted from their equa- 
lity in his protection; openly accuſed, and legally 
defended, the guilty alone can tremble at the in- 
cumbent hand of Juſtice. 


The learned Pettingal maintains, that the Cen- 
tumviri were a Jury, but if his analogy be not 
fanciful, their utility was at leaſt confined to 
Civil Caſes, for we never hear of them as a bul- 
wark to Liberty, or a ſhield againſt oppreſſion. 
Indeed the whole front of the Roman Criminal 
Law preſents nothing but odious lines of ſan- 
guinary horrors, where every ſtep of the Legiſ- 


lature can be traced in blood. The iron crown, 


—_—_ -- the 
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the agonizing wheel, the bed of tortures, preſent 
themſelves to the abhorrent eye on every fide 
their ultimate puniſhments, ſavage in their nature, 
and foreign to their end, (which is example, and 
not the pain of the individual,) dilaceration by 
wild beaſts, protruſion from the Tarpeian Rock, 
immerſion, crucifixion and ſcourging to death, are 
leſs ſhocking in narration to our feelings, than the 
previous engines uſed to extort confeſſion from 
the priſoner, and to load with guilt the unfortu- 
nate object of Imperial reſentment. | 


The Inquiſition, a name now almoſt conſigned 


to the Regions of Iberia, was the title of a pro- 


ceeding familiar to the Romans. The long diſqui- 
ſitions in the Digeſts on the ſubjeCts and incidents 
to the Rack or Queſtion, are too repugnant to hu- 
manity, to bear analyzation. The Oath ex officio, 
which in contradiction to every principle, compel- 


led the pri: oner arraigned to accuſe himſelf ; and 


which long rouſed the juſt reſentment of theſe 
realms, (until baniſhed with univerſal acclamation 
at the Reſtoration) took its riſe from the ſame 
deteſted font. There is ſcarcely an abuſe of 
the Criminal Law, which in the laſt or preced- 


ing centuries drew down on its perverters the 


yengeance of an injured people, that was not 


ee 
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ſuggeſted by the deſpotic Genius of declining 
Rome. | 


Yet amidſt theſe ſeverities, we are ſurpriſed to 
find glimpſes of indulgence, unknown to us, ſuch 


as delivery of a copy of the indictment or charge 


to the accuſed in all caſes, the refuſal of which, 
however ratified by time, did always, in my opi- 
nion, caſt upon our Jurilprudence the compli- 
cated ſtigma of harſhneſs and abſurdity (9). Privi- 
leges ſimilar to thoſe of the Habeas Corpus Act, 
had early exiſtence at Rome, and indefinite Im- 
priſonment without trial was unknown. In ſome 
inſtances a violent revolution to clemency, even 
favoured of the Moſaic Rules of Compenſation, 
and refuſed to puniſh theft with deaths wall 
the days of Juſtinian, 


Here however, upon the whole, is the glory of 
Britain and of Ireland, and tho' we muſt recol- 
le& that Council, by the Common Law, is de- 


(9) This opinion is ſupported by the author of the 
Preface to the 2nd edition of the State Trials, juſtly ad- 
mired by Mr. Hargrave; he ably anſwers the objection 
that it would give room for captious exceptions : if they 
are really captious they ought to be diſallowed ; if they 
go to the merits of the cauſe, why ſhould not the pri- 


loner have the beneſit of them? : 
nied 


8 


54 On the Comparative Excellence [Introd, 


nied to the culprit, and that it was only in the 
century before the laſt that he was allowed to 


produce a witneſs ; yet it is our happineſs to 
reflect that the errors of our anceſtors are almoſt 


matters of hiſtoric curioſity, or at moſt, lights 
on a diftant ſhore to guide our paths to peace and 
ſecurity. The Trial by Jury, while preſerved 
inviolate, is a palladium which will for ever ſe- 
cure us from a repetition of encroachments. May 
it be our pride to guard its ſacred rights, and 
preſerve its avenues from pollution. And if no 


other utility was derived from the Study of the 
Civil Law, but the ſatisfaction of obſerving in 


triumphant contraſt the ſuper-eminent attention 


whieh ours has paid to the rights of the ſubject, 


it would be a recompence to the Philoſophic 
Student, and ſincere Lover of his Country. 


Int, 


6355 


Int. Lecture the Third. 


Or THE LAW or NATIONS. 


To treat of the Law of Nations, may on the 
firſt view, ſeem foreign to the duty of a Profeſſor 
of Civil Law, the affinity of whoſe Studies might 
however plead his excuſe, in a Univerſity, not 

endowed with a Profefforſhip of the Law of Na- 
ture and Nations. But his apology has been 
already made in a Prælection, whoſe ſubject was 
the Utility of the Study of the Civil Law, 
marking, among other obſervations, the ſurpri- 
fing degree in which the Law of Rome had inter- 
woven itſelf with the Law of the World, and be- 
come the handmaid to its illuſtration. 


In the execution of this plan, clearneſs and pre- 
ciſion muſt be my principal objects, before which 
all attention to fue phraſe and brilliant period, 

little 


SFSꝓEAETyͤ 0 ²³¹ m] m ̃ m 8 — 3 * . — 


7 * — 


222 IE”: > CEA. 


2 I . <5 not nes 


S 2 


”_- em 0 . 
, 


— „ —__y EY 7 oo 1 WO... 0 
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little 3 to tracts of the didactic kind, 


muſt neceſſarily bow. 


On the very threſhold of this ſtructure, a queſ- 
tion may probably occur to juvenile enquiry; what 


means the Law of Nations? how can there be a 
law between independent ſtates? What is the 
obligation to it? Where its ſanction? Where 


the penalties of its violation? We have not in 


Europe or in the world, a general Amphictyonic 


Council, the Arbiter of States, which may ulti- 


mately decide their appeals, and denounce the ter- 
rors of univerſal war, on the children of diſobe- 


dience? The anſwer to this apparently formi- 


dable objection, is found in the reflection, that 
the Law of Nations is originally no more than 
the Law of Nature applied to Nations (1). It has 
then the ſanction, the obligation, the immutabi- 
lity of the Law of Nature; it is properly a Law 


with all its requiſites, characteriſtics and conco- 


mitants. Why then is it diſtinguiſhed from the 
Law of Nature? Why rendered the ſubject of 
ſeparate conſideration, and ſeveral diſcuſſion ? 


(1) Vattell therefore very; uſtly entitles his book, The 
Law of Nations, or Principles of the Law of Nature ap- 
plied to the conduct and affairs of Nations and Sovereigns. 


books 


he 
2 
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kn their reply to this latter queſtion, writers 
are by no means unanimous, and I ſhall venture 
with all humility, to propoſe an opinion, not 
perfectly coinciding with any I have found in 


books. The diſtinction was never made *till the 


time of Ulpian, nor are the diſcriminations of 


the Roman Juriſts on this head accurate or uni- 


form. Juſtinian defines the Law of Nature to 
be, Quod natura omnia animalia docuit, and the 
Law of Nations, Quod naturalis ratio apud omnes 
homines conſtituit, and tho' in the next paragraph 


the Emperor has with more preciſion deſeribed 


Jus Gentium to be that Quod omni humano generi 
commune eff, nam uſu exigente & humanis necelſitati- 
bus, gentes humans jura quædam fibi conſtituerint, and 
inſtances the caſe of Captivity founded in the 


Right of War and contrary to Natural Equality, 


yet it appears by the context that his general view 


extended only to thoſe maxims of Equity, which 


being founded in the Nature of things, are 
univerſally applicable to individuals of different 
countries, and not to the Laws mutually obli- 
gatory upon integral National Communities. 


But, if the ancients diſtinguiſhed theſe Laws 
imperfectly, the moderns did not, till of late, 
diſtinguiſh them at all. Hobbes, whoſe abilities 
at leaſt will not be denied, treats of the Jus Cen- 


1 tium 


rern . — 
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tium merely as part of the Law of N ature, and 
the great Puffendorff has no where granted it a 
ſeperate diſcuſſion. Their method was founded 
in an opinion condemned as falſe by more recent 


writers, that the maxims of the Law of Nature 


applied to States, were the ſame with its regu- 


lations, applied to perſons, expreſsly averring 


that the Law of Nature when applied to Nations, 


can ſuffer no neceſſary change; that the duties of 
States and Individuals are the ſame. Barbeyrack 
allows a variance, yet condemns diviſion of the 


ſubjects. It was reſerved for the Baron de Wol- 


fius, of Hall, a German Philoſopher, (whoſe me- 


rits far exceed his fame, and whoſe voluminous + 


works (tho' tinctured with the laborious prolixity 
characteriſtic of his nation) are replete with ſound 
Learning, and the offspring of profound medita- 


tion) it was, I ſay, his glory clearly to eſtabliſh 


the boundaries of theſe different codes. He firſt 
inſiſted, that the diverſity which takes place in the 
application of the Law of Nature to States and 
Individuals, formed ſuch entirely different Codes 
of Duties and Rights, as made it utterly impro- 


per to blend them in the ſame treatiſe or apply 


to them ſimilar maxims. His diſciple Vattell, 


(whoſe compendious work, by its clear conciſe- 


neſs, is peculiarly adapted to common uſe) 


adopts the doctrine, and acknowledges the maſ- 
| ter, 
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ter; yet deviates in the mode of eftabliſhing the 
foundations of National Juriſprudence, dedu- 
cing the idea from Natural Liberty, and Com- 
mon Intereſt, while Wolfius has recourſe to an 
imaginary Univerſal Republic. Se, 


Coinciding with them on the propriety of diſ- 
tinct conſideration, I muſt, with all humility, beg 
leave to differ, as to the reaſons on which it is 


founded. 


The Law of Nature, ſay they, is rightly in 
common parlance confined to Individuals, their 
rights and obligations, becauſe the decrees of 


Natural Juriſprudence between State and State 


frequently vary from its injun&ions between 
Man and Man, fince a particular rule, perfe&ly 
juſt when applied to one ſubject, viz. an Indi- 
vidual, may be totally improper in its applica- 


tion to a Nation, a ſubject of a very different 


nat ure. 


If theſe foreign Juriſts meant to ſpeak of Man 
in Civil Society, it is true; but if of Man in a 
ſtate of Nature, which is neceſſary to their po- 
ſition, I find myſelf obliged to agree with our 
countryman Hobbes, that the Law of Nature, 


when applied to Nations, can ſuffer no neceſſary 


I 2 change. 
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change. I ſpeak here of the Neceſſary Law of 


Nations, for as to the Poſitive, that is not the 
Law of Nature, but the Law of Compact ex- 
prefſed ar implied, and certainly may vary from 


the Law of Nature. Nor do recollect an inſtance 
adduced by Wolfius or Vattell, of ſuch diver- 
ſity. Both of them diſtinguiſh the imperfect 


from the perfect Rights of Nations, and determine 


the incompetency of one independent State to pre- 
ſcribe to another; the criminality of communities, 


their violations of the Law of Heaven implanted 
in their hearts, are cognizable by no foreign tribu- 


nal, and liable to no exterior ſanction, while in - 


jurious merely to themſelves, and innoxious to 
their neighbours. And even tho' pernicious to 
ſurrounding powers, if merely offences againſt 
National Equity, merely refuſals to attend to 
imperfect rights, they are not ſubjects of reſents. 
ment, reſtitution, or puniſhment. Denial of the 
offices of humanity, of corn, of ſtores, of ſup- 


plies, calls not for vengeance on the uncomplying 


country, the ſole judge of its propriety, and arbi- 
ter of its neceſlity. 


But do not all theſe principles apply tot men in 


their private capacity—do not imperfe& rights as 
well as perfect, appertain to individuals? Has 


any man in a ſtate of nature, authority to en- 
force 
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farce his imperfedt rights by violenes; or to on- 


troul the actions of another in no manner affect - 


ing his own? No foreign nation can juſtly in- 
terfere in the plans of Municipal Syſtem, nor 
Individual ſtranger ir in the EP of Patriar- 
chal Dominion. Wy 


49 they kein taken FER pains to ex- 
plain the nature of National falſehood, as diſcri- 
minated from hoſtile deception, and to ſubdiſ- 
tinguiſh juſtifiable deception from intolerable 
fraud. 


The King whoſe Secretary detected in perfi- 


dious correſpondence with the Foe, was cotn- 


pelled to write diſpatches, enſnaring the enemy to 


his ruin, has reaped applauſe—while the ſhip 


which by holding out ſignals of diſtreſs, invei- 
gled the foe to his capture, has been juſtly repro- 
bated, as damping that charity which is . 
to the intereſts of mankind. 


The caſes cannot happen in Civil Society, 
but ſurely in Natural, if hoſtilities commenced 
between man and man, the ſame rules would 
qualify juſtifiable ſtratagem, and condemn unau- 
thorized deception. 


Theſe 
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Theſe then are not the reaſons of claſſing the 
Law of Nations as a particular Science; the 
real cauſe in my judgment is, that numberleſs caſes 
ariſe, peculiar to Nations and not incident to in- 

dividuals, and therefore making a ſeparate ſci- 
ence, and requiring a ſeveral diſcuſſion, not 
that the ſame caſes applied to both, are regulated 
or decided in a different manner; and the neceſ- 
ſity of diſtinction depends on the importance and 
variety of ſituations, confined and peculiar to great 
communities alone, and alſo upon the exiſtence 
of a voluntary or poſitive Law among Nations. 


Having now ſhewn the grounds on which late. 
writers found the diſtinction between the Law 
of Nature and Nations, and thoſe on which it 
appears to me to reſt ; method would lead me in 
regular order to delineate the various branches 
and diviſions of this Law, and give a general and 
diſtin chart of the immenſe dominions ſubje& 
to its ſway. But let me pauſe a moment, to 
obviate an objection which probably has, by this 
time, arreſted the mind of the auditor, eſpecially 
as in ſo doing, the advantage of example may 
rouſe the attention of the diſciple, and demon- 
ſtrate the utility of the ſcience. The objection 
is, to the magnified eulogiums of theoriſts on its 
| importance 
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importance, and . declamations on its diffi- 
culty. | 


If it be merely the Law of Nature, it may 
be ſaid, that Law which Reaſon and Providence 
have implanted in the human mind, the eye of 
conſcience will inſtantly diſcern the rays of Juſ- 
tice, in whatever direction they are emitted. Be- 
hold, the common topic of ſatire and ridicule, 
with the ignorant and unthinking, on thoſe whoſe - 
peculiar province 1t 1s to develope truth in her 
ſanctuary. No! the Majeſty of Juſtice often 
ſits enthroned in a ſecret temple, acceſſible to few 
votaries. Reaſon is given to correct firſt impreſ- 
ſions, hut does not proffer the inſtant n 
of involved and perplexed propoſitions. 


In the ſubject of our preſent conſideration, 
nothing can more fully ſhew the inherent diffi- 
culties, than the monſtrous abſurdities of many 
even of its moſt illuſtrious profeſſors. Can there 
be a more extravagant idea to any man acquaint- 
ed with the true foundations of government and 
ſucceſſion, than a teſtamentary right in Princes 
to bequeath the Sceptre, however Elizabeth or 
Peter may have exerciſed the power de facto; yet 
it has been juſtified and ſupported by the ableſt 


writers, and amongſt others, by that very Wolfius 
| of 
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of whom we have ſpoken. Can we coriceive 4 


more horrible principle, than the contradifory 
of that Law of War, which prohibits poiſoned iſ 


weapons, the infecting of ſprings, murder of an 
enemy by poiſon or aſſaſſination, the unneceffary 
multiplication of the evils of war, or the adop- 
tion of acts deſtructive of human ſociety, We 
might have hoped that the authority of Grotins, 


the oracle of ſound policy, and common fenſe, 


would for ever have ſilenced the impious tongue 
that could propoſe ſuch horrors. . We might 
have hoped, that the glory aſcribed by Taci- 
tus to the Romans, Non fraude, neque orrultis, 
fed palam & armatum, populum Romanum hoftes ſuos 
ulciſci, would have been envied by all poſteri- 
ty. Yet ſuch doctrines are not altogether ſtran- 


gers to the celebrated Philoſopher of Hall; and 
the Repreſentatives of an enlightened nation, (2 


at a very late period indeed, endured their men- 
tion, without indignation or abhorrence. 


The diſputes about Mare clauſum & liberum, 
engroſſed, in the laſt century, the attention of all 
Europe. They were occaſioned by the claim of 
the Engliſh to the dominion of the neighbouring 


ſeas even as far as the oppoſite coaſts, a claim 


(2) The French, whoſe rulers at one time took into 


conſideration the propriety of employing aſſaſſins. 
| which 
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which could have been founded only in treaty, 
and as it reſted merely on uſe, was ſupported 
ſolely by power; the licence of Britain was the 
ſole key to the navigation of thoſe ſeas ; the claim 
was extravagant as it was haughty ; the fea, at 
leaſt out of cannon ſhot of the coaſts, is com- 
mon to all: Yet it was ſupported by the learned 
Selden, and required at that time confutation 
from the able pens of Grotius and Bynkerſhouke. 


Theſe are queſtions of obyious ſolution ; but 
it would be eaſy to point out many others of 
more difficulty, on which the decifions of this 
Law might teach the Student to tread more 
warily on ſimilar grounds, where youth is ſome- 
times tempted to plant a haſty and preſumptuous 
ſtep. | 


No queſtion has been more agitated than the 
right of ſearching neutral ſhips trading with the 
enemy. All Europe linked in the armed neutra- 
lity, on a late occaſion decreed againſt its exerciſe, 
They oppoſed power to the eſtabliſhed Law of 
Nature arid Nations. Every Belligerent State is 
warranted in ſtopping the materials of wat in their 
paſſage to the enemy, and the only exiſting con- 
troverſy in the Court of Reaſon is, whether com- 
penſation ſhould be made for the goods detained, 
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or their ſeizure receive the ſtamp MN: general 
approbation. 


May I be permitted, without appearing te- 


dious to mention an inſtance perhaps more fami- 


liar to the ſcholaſtic mind, the conduct of the 


Romans at the Caudine Fauces, becauſe tho 
uſually condemned by the haſty obſerver, it 
has been differently adjudged by many learned 


writers. 


The General, ſay they, covenanted without 


orders, and without power. The State was not 
bound to ratify his promiſe. The Samnites 
never infiſted that it was, No ! they only urged, 
that the army ſhould be put again in the ſitu- 


ation in which they ſtood when ſurrounded. The 


Roman General had promiſed his utmoſt exer- 
tions to obtain ratification from the ſupreme 
power. The Samnites accepted the chance of 


his ſucceding, and releaſed the prey, to which 


their title could never be reſtored ; all that the 
State was bound to do, was to give up the unſuc- 
ceſsful promiſers to the foe, an offer made, and 
peremptorily rejected. Such is the language of 
writers on Public Law, and ſuch the nature of all 


Subaltern Powers, «comrding to them. See Gro- 


tius 
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tius on the Samnite and Numantine Treaties, de 


Jure B & P. Lib. 2. ch. 15. 


The obſervation is of the more conſequence, 
becauſe thoſe poſitions bear ſtrongly on a queſ- 
tion, which has been not a little agitated in the 
country wherein we dwell (3). I do not here 
give my opinion; the inſtance is adduced to 
caution the dogmatical but unlearned decider on 
ſimilar queſtions, of the neceſſity of ſtudying this 


Law. 


The limits of the rights of the beſieged to 


deſtroy the ſuburbs of the town beſieged, or of 


the beſiegers to ruin its ſumptuous edifices - the 
treatment of ſpies(4) the caſe of ſubjects taken 
in arms and particularly among enemies who 
ſurrender on terms— the power of the victor 
over the property of the vanquiſhed, occurring 


(3) That reſpecting the Articles of Limerick. 

(4) A competent knowledge of the Law of Nations, 
would have prevented many a controverſy in our own 
times ſuch as on the fate of Major Andre—on the right 
of the French to execute their threat of firing red hot 
balls at ſea, (forbidden by expreſs treaty in the reign of 
Lewis XIV)—on ſubjects taken in the late incurſion into 
Wales being included in the terms granted to enemies— 
on Sir Sidney Smith's conduct, ſaid by the French to be 
againſt the Law of Nations, &c. 
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in every page of recorded time, demonſtrate the 
neceſſity of this knowledge to the writer, the 
lover and the ſtudent of hiſtory. 


I ſhall detain your attention by barely men- 
tioning two inſtances more, of a Nature perhaps 


too delicate to be at preſent diſcuſſed in this 


place, What floods of abſurd argument have 
been poured forth on the queſtions, how far one 


State has a right to interfere in the Government 
of another, or to change its own conſtitution. 
Infinite are the ſhades and gradations, the excep- 


tions and qualifications, which attend ſuch poſi- 


tions and enquiries ; yet mankind ſeem to have 


forgot the adage, that error hes in Generals, 


and to have ſuppoſed that no poſitions are true, 
but thoſe that are univerſal. The principles 
which ought to guide and determine us, in ſuch. 


diſquiſitions, have been clearly, and IT think juſtly 
laid down, by writers on the Law of Nations, 
an attentive and honeſt peruſal of whoſe works 
might not only have ſilenced much of the wordy 


war on theſe ſubjects, but what is of infinitely 


more conſequence, have ſaved much human 
blood. | 


To diminiſh therefore theſe difficulties which 
occur to unenlightened reaſon, to mitigate the 
horrors 
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horrors of war, and preſe rve the bleſſings of peace, 
their Laws have been reduced by Philoſophers to 
a ſyſtem, whoſe general method, order and par- 
tition it is now my buſineſs briefly to explain. 


They firſt diſtinguiſh the internal Law of 
Conſcience, which is uſually called the Neceſſary 
and Natural Law of Nations, and which is always 


1 obligatory upon a nation with reſpect to its own 


duty, from the poſitive Law of Nations. This 
poſitive Law conſiſts not only of that which has 
ariſen from cuſtom and convention, and therefore 
is or may be confined to particular States, and 
depends upon their arbitrary volition ; but alſo 
that external Law, which dictates what every 


nation may require of every other, which Law is 


independent of their mere volition, and yet 
being founded in the will as governed by reaſon, 
is uſually called the voluntary Law of Nations. 
They divide therefore the Law of Nations, into 
the Natural, or internal Law of Conſcience, and 
the Poſitive; the Poſitive again into the Voluntary 
or external Law and the arbitrary, which con- 
ſiſts of the Conventional and the Cuſtomary. 


Example will illuſtrate. War founded on 
Juſtice is (according to the Law of Nature which 
conſtitutes the neceflary Law of Nations) a juſt 

method 
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method of acquiſition. War founded on injuſtice 


is not. But by the Voluntary Law, every war 
publickly declared with all due forms is confidered 
as juſt on both ſides, and accordingly amongſt 
-nations, conqueſt is always allowed as lawful 
title, unleſs the conſequence of war unſolemn, 
as well as unjuſt (5). | | 


The Voluntary Law of which we have here 
ſpoken, muſt be carefully diſtinguiſhed from the 
Conventional and the Cuſtomary ; it is Univerſal 
and founded in Nature, as well as the Neceſſary, 
and therefore is plainly diſtinguiſhed from that 
Law which ariſes from compact expreſſed or im- 
plied. It muſt alſo be diſtinguiſhed from the 
N eceſſary Law, becauſe it is the external, as that 
is the internal Law of Nations. The neceſſary is 
a Sacred Law, obligatory in conſcience, on- all 
nations, in the regulation of their internal con- 


duct. The other is a rule which their welfare 


and common ſafety obliges them to follow in mu- 


(5) This does not contradict my opinion that the Law 


of Nature applied to Nations ſuffers no change, it is not 
here applied; but a poſitive Law founded on implied 
compact (that compact made by reaſon indeed, but no part of 


the immediate. Law of Nature) is ſubſtituted, and it is in 


this ſenſe that Grotius ſays, Jure gentium vetari multa 
folent, que Fus Nature permittit and the converſe. _ 
= tual 
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tual intercourſe. The thing therefore forbidden 
by the Natural may be tolerated by the Volun- 
tary, becauſe its puniſhment may be inconſiſtent 
with general liberty and reciprocal independence ; 
but we muſt not thence deduce its re&itude or 
juſtice. The general principles of National Ju- 
riſprudence oblige us often to leave the offend- 
ing Nation, to the chaſtiſement of conſcience 
and the diſpenſations of Providence. That peo- 
ple is forbidden by the Natural Law of Nations 
to do wrong, but puniſhment 1s wreſted from our 
hands by the Voluntary. The neceſſary Law 
then immediately proceeds from Nature, the 
Voluntary mediately, nature recommending a de- 
viation from her ordinary principles,, on account 
of the relative ſtate of Nations, and their mu- 


tual advantage. 


Such are the diſtinctions which writers have 
thought neceſſary in treating of this Law; the 
limits of a Prælection will not ſuffer more minute 
detail. Still it may be aſked (it is the laſt objec- 
tion I ſhall conſider in this exhortation to the ſtudy 
of a moſt uſeful and noble Science) to what pur- 
poſe theſe theories and theſe ſyſtems? In practice 
behold them neglected, deſpiſed by Stateſmen, 
contemned by Politicians. Let the objector re- 
collect, that he makes practice the criterion of 

| right 
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right, or denies its diſtinction from wrong: iv 


there then no difference between right and wrong, 
between truth and falſehood, between juſtice and 
iniquity ? Can the Zthereal form of Heavenly 
Virtue be ſtained by the pollution of Man, or its 
immutable eſſence change with the fickle villainy 
of the human heart? Forbid it Heaven ! ſuch 
opinions can never enter theſe walls : within this 
Sanctuary refutation were idle. On the founda- 
tions of obligation we may differ, on its exiſtence 


every heart will unite. 


Let the diſciples of Machiavel deſpiſe the 
Law of Nature. Let their doctrines boaſt a 
little temporary ſucceſs or individual elevation. 
Providence does not deſcend to our minute ſpan. 
Political villainy may proſper for a ſingle life, or 


mould the fortunes of a particular man ; - but 
where is the nation which has proſpered by def 
piſing the Laws of Heaven. The life of nations 
is the period for philoſophic obſervation. Their 
duration, and their felicity, the criterions to diſ- 
tinguiſh ſound policy from tricking iniquity ; to 
the tribunal of hiſtory I appeal, and time and 


fate ſhall be the judges. Who ſhall ſay for how 


many centuries falſe policy and miſtaken cun- 
ning, in their day admired and called wiſdom, 
have been generating the ſtorm. which now agi- 

tates 
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tates Europe, or how remote che fathers, whoſe 


ſins are now viſited upon their children. 


But great is our error, if we ſuppoſe that the 
Law of Nations has no influence on the wicked; 
it checks where it does not guide. No Prince, 
no Potentate dare refuſe an apparent allegiance to 
its ſway. In the imagination of the Poet alone 
has exiſted the Bravo who announces, all this I 
do, becauſe I can. The manifeſtoes of Bellige- 
rent powers are ſo many acknowledgments of 
its dominion. Nor are they merely qbeiſances 
to the Star of Virtue; the diſpoſition of nations 
tends to puniſh the Violators of their Common 
Law; that diſpoſition will often control the in- 
trigues of Courts, and the confederate artifice of 


mutually corrupting States. Nor are Miniſters 


always ſo wicked as to require impelling force 
from the public will. It were a cruel ſentence on 
Governors, which decreed them neceſſarily fla- 
gitious, or ſuppoſed the infuſion of authority a 
poiſon to all the bland materials of the human 
heart. Many have been the ſalutary rulers, who 
were ſons of re&itude, not ſervants of fear, and 
the doctrine that power and honeſty are incom- 
patible, checks every ſeed of confidence, and with 


eternal languor blaſts the thus uncheriſhed pro- 


penſity to good, which the Deity placed in the 
rudiments of our Conſtitution. 
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Let us watch the progreſs of juſt and unjuſt 


wars. Some of us in the courſe of no long life 


have had opportunities. The Enthuſiaſm, the 
Spirit, the united Force of the nation in the 
former is irreſiſtible. The voice of faction is 


dumb, the conteſt for power ceaſes, - murmur 


ſcarce whiſpers in her dark cave, oppoſition is 
impotent. In the latter with languid and deſ- 
ponding effort, the nation acts with but half its 
ſtrength, while the other moiety in the viglent ebb 
of popular opinion revolves back on the iſſuing 
tide. Let us admire the truth, and acknowledge 
there is a Law in our hearts, reſiſtleſs, and incon - 
troulable. | 


Is the knowledge of Juſtice uſeleſs, becauſe 


men will not always be perfectly juſt. Men 
tho? not perfectly juſt, will be leſs unjuſt, know- 


ing this Law ; men will do wrong, but he would 
be a ſtrange logician who inferred, there is there- 


fore no uſe in knowing the difference between 
right and wrong. What is the uſe of all Moral 


Education? Men are more virtuous by being 


taught what is right, nor is it poſſible that the 
human mind can be long expoſed to the lumi- 


nary of reaſon, without being whitened by its 


rays; while then the unalterable bounds of right 


and wrong ſhall exiſt; until the adamantine 
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uſt walls which ſeparate the infernal regions of Fraud | 

life and Iniquity from the bliſsful ſeats of Light and | = 
the | Heaven ſhall be pulled down ; ſo long as Chaos | 

| the and Confuſion dwell on the borders of Hell and 

n is Helliſh deeds; while National treachery ſhall 

mur deſtroy reciprocal confidence, and the fangs of | 

n 1s national injuſtice, be the ſeeds of armed Myriads 


againſt itſelf ; while there be any Virtue, while 
there be any Praiſe, ſo long ſhall the Law of Na- 
tions tower in the rank of dignified Science, and 
its diſciples meet their reward, 
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Prefatory Remark. 


Theſe Lectures proceed at once to the 


rights and duties of perſons, in their pri- 


vate relations, omitting thoſe which aroſe at 
Rome, from the public relations of Ma- 


giſtrates and People, the latter being well 
known to the theoretic ſcholar, and to the 
_ practicing lawyer now of little or no con- 


cern, except to warn him of the ill uſe for- 
merly made of them, to ſupport ſhip money, 
diſpenſing power, &c. 


ON THE 
CIVIL LAW. 
BOOK THE FIRST. 
Or THE RIGHTS os PERSONS, 
Lecture the F irſt. 


HUSBAND am WI F E. 


THOSE branches of the Civil Law. to which 


modern inſtitutions bear no analogy, and which 
therefore only tend to ſatisfy curioſity, or illuſ- 
trate hiſtory, may be here treated in a more ſlight 
and general manner, Such for example are Ser- 
vitude, Paternal Power and Adoption-; but where 
the rules of the Roman Code have given riſe 
either directly or by analogy to the regulations of 

our 
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43 ON THE RIGHTS [Book I. 


our laws, or where they form the law and practice 
either of our Maritime or Eccleſiaſtical Courts, I 
muſt beg leave to unfold them more minutely 


and in detail. This is peculiarly the caſe on 
the ſubje& to which we now proceed, the rela- 
tion between huſband and wife, the contract of 
marriage; in many inſtances the law of marriage 
both in our Temporal and Eccleſiaſtical Courts is 
derived from the Roman Inſtitutions ; indeed, 


in moſt, except where the precepts of our holy 
religion have interfered, and forbad the admiſſion 
of rules contrary to its purity. The ſubject is 
the more important to the Civilian, becauſe 


it conſtitutes one grand diviſion of thoſe cauſes 


which come under the cognizance of the Spiri- 
tual Courts, which are (except thoſe which are 


merely pro ſalute anime) divided into pecuniary, 


teſtamentary and matrimonial (1). 
Marriage is conſidered in various lights by dif- 
ferent laws. The Roman had reſpect princi- 


pally to its civil effects, as it produced in the huſ- 


band and wife a mutual participation of benefits 


(1) It may ſurpriſe the peruſer of the Inftitutes of 
Juſtinian to find ſo important a ſubje& there ſo ſlightly 
touched upon; the reaſon is this, the Emperor in the 


Inſtitutes merely introduces it collaterally as one of the 


foundations of paternal power. 
| and 


la 
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and right; it was therefore defined, omnis vite | 
conſortium, humani & Divini Juris communicatio. 1 
do not mean that the Romans omitted all reli- 
gious rites on the perfection of this contract, 
but their laws viewed it merely as a civil cove- 
nant, however the Gods might preſide over its 
ratification. Thoſe rites were not any part of 
its eſſence: it was good without them. The Ca- 
noniſts conſider it in a religious light, and define 
it a Sacrament peculiar to the Laity, by which a 
man and woman are joined together according-to 
the precepts of the Church. Among Proteſtants 
it is conſidered, partly as a holy union of divine 
inſtitution, partly as a civil contract; in the 
latter view alone it is regarded by the Temporal 
Courts ; its ſacred bonds being left entirely to 
the guardianſhip of the Spiritual Tribunals. 

I ſhall firſt conſider how marriages were created 
at Rome; ſecondly, the effects of this relation; 
thirdly, how they were diſſolved; marking, as we 
proceed, how the different views of it above men- 
tioned have occaſioned the Canon and our Law to 
differ from theirs. | 

With reſpect to the firſt head, how marriages 


were contracted—in this as in all other contracts, 


the parties muſt, by the Roman Law, as by ours, 
Firſt, be willing to contract. 
Secondly, able to contract. 
M Thirdly, 
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Thirdly, muſt actually contract. 
Fourthly, to produce certain legal 
effects, the marriage muſt have 
been actually celebrated with 
particular rites and ceremo- 
nies, which however were not 
part of its effence, nor requi- 
ſite to make the contract com- 
plete, as they are with us. 
Firſt, Willing—lt is evident that free, conſent 
is neceſſary to conſtitute a valid marriage ; it 


would be flagrantly abſurd to allow the brutal 


raviſher to form by acts of violence an indiffo- 


luble union. The maxim therefore of the 


Roman law as well as of ours is, Conſenſus non 


concubitus facit nuptias; if then, error, fear or 


force intervened, the marriage was void, becauſe 
eonſent, which is eſſential to it, was wanting. 
But as it would be much too general a poſition, to 
ſay, that all error vitiated a marriage; it may be 
uſeful by one or two examples to point out what 


manne, of error was fatal. An error in the per- 
ſon vitiated the marriage, e. g. if we ſuppoſe one 
of the parties drawn by ſome diſguiſe or decep- 
tion into a contract with a perſon they did not 


intend, and whom they miſtook for another; an 
error in an eſſential quality was fatal, as e. g. with 
reſpect 


fr 
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reſpect to impotency (2) or affinity: an error in 
an accidental quality was not; for inſtance, in 
fortune or temper (3): for weak indeed would be 
the nuptial tye if liable to be broken on account 
of imperfections diſcovered after marriage, and 
miſtakes with reſpect to fortune, if not occaſioned 
by fraud, deſerve no pity if attended with frau- 
dulent circumſtances, can only furniſh a ground 
for pecuniary compenſation, 


On this head of error the laws of theſe coun- 
tries do not differ from thoſe of ancient Rome. 
(4) Of marriages diſputed on account of alledged : 
error in the perſon, (tho' ſuch an event, however 
frequently made an inſtrument of the drama, ſel- 


(2) This objection is conſidered, by Mr. J. Blackſtone, 
under the head of Diſabilities. The reader here will ob- 1 
ſerve, that tho' the general claſſification correſponds 
with that of the learned Profeſſor, there is no ſimilitude | 
in the arrangement or ſucceſſive order of the inferior | 
points. E. g. Again, idiotiſm, claſſed by him as a difa- 
bility, 1s conſidered by the Civil Law under want of will, [| | 
and the diſtinction of diſabilities into thoſe attended or | 
not attended with turpitude, is not uſed by Blackſtone. | | 

(3) The French in their paſſion for n have | 


made temper a cauſe of divorce. 
(4) To the errors in eſſentials above mentioned, the 
Moſaic Law added an error in reſpec to virginity. 


M 2 dom 


— 
— — 2 2 _— 
.. 


— 


—. 
— 


— 


— — 


£L — by 9 
FEC ²˙ v. 88 
; — BY ———— . 4D 


— 


RESI Ca ed 


NETS * 
«> — 


—— — 


12 — 
4 — 


r 


2—— 


OI eee r . : 


— 


— 4 b = - 
33 ns 3 et D eF nr 3 
= + 


— 
—— 


8 


_— _ 
. ent Loans, 


— 
3 2 


——ͤ—ͤ— —mEü 


— 


— — 
A # 
9 2 p — 


6 ON THE RIGHTS |Book 1 


dom occurs in real life), an inſtance has occurred 
within my own experience; errors in effential 
qualities, even if we can ſuppole the parties wil- 
ling, operate as diſabilities, and make the mar- 


riage voidable ; and errors in accidental affect 


not its validity. 

An error occaſioned and produced in one party, 
by the other, in order to break the marriage, ſhall 
not avail the deceiver, ſuch as miſnaming himſelf 
or herſelf, unleſs where the error reſpects ſome 
diſability (as conſanguinity) or occafions the 
omiſſion of ſome requiſite expreſsly inſiſted on by 
the poſitive law, for example, that of the perſon 
celebrating the marriage being a clergyman in 
holy orders; but when the Spiritual Courts in 
England were allowed to enforce contracts in 
praſenti, which they could until the marriage act, 


(and no ſuch act having paſſed (5) here, are ſtill. 


allowed to do in this country, where there is 'no 
ſubſequent marriage with conſummation) it would 
ſeem that if the marriage had been celebrated 


by a layman diſguiſed as a clergyman, the Judge 


ſhould have decreed a celebration in facie Eccle- 


fie, becauſe tho' not properly a marriage, it was 


a contract de preſents. 


(5) This difference between the Laws of the two coun- 
tries is worthy of obſervation 


The 


The 
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The conſent muſt be given without fear, but 
under the name of fear is not comprehended 
filial reſpect and reverence, inducing the child to 
pay attention to the wiſhes of the parents, if on 


their parts there be no force, perſonal violence or 


menaces : if it be a fear, according to the lan- 
guage of the Civil Law, a quo abſunt verbera, vin- 
cula, mine. It muſt not be forced, hence marriages 
celebrated by force are void, and by the Civil 
Law the conſent of a party forcibly carried away 
from the family and married, whether given pre- 
cedently or ſubſequently did not confirm the mar- 
riage ; by our laws, a precedent conſent, (in ſuch 
a caſe) in ſome inſtances, does not confirm the 
marriage ; a ſubſequent in ſcarce any ; but this 
diſability in the perſons carried away, to ratify 
ſuch forcible marriage by their conſent, depends 
on particular ſtatutes, and is confined to the caſes 
mentioned and deſcribed in thoſe ſtatutes (6). 
Proſtitutes by the Roman law were not entitled 
to this protection from force; but our laws re- 
garding the rights of humanity, as well as the 


(6) The principal of theſe ſtatutes are, in Ireland, 
| | 31 Hen. 6. Ch. g. 
3 Hen. 7. Ch. 2. 
io Car. 1. Ch. 19. 
6 Anne, Ch. 16. 
19 Geo. 2. Ch. 13. 
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public order and peace, have given them in 


this reſpect the ſame immunities with other wo- 


men. 5 | | 

Under the head of marriages void for want 
of conſent of parties, may be included thoſe of 
Idiots and Lunaticks, who having no free will 
are incapable of conſent, and were therefore by the 
Civil Law incapable of contracting matrimony. 
By the old Common Law of England, Idiots 


and Lunaticks were abſurdly permitted to marry, 


but by the Engliſh ſtatute, 15 Geo. 2. Ch. 3o. 
the marriage of a Lunatick found to be ſo by 
virtue of a commiſſion, or whoſe perſon and 
eſtate are by act of parliament entruſted to 
others, 7s in that kingdom declared to be null and 
void (7) ; and here, the marriage of a Lunatick if 
not proved to be in a lucid interval would be de- 
termined to be void, 

Secondly, Able—Now let us ſuppoſe the parties 
willing, we proceed to the cauſes which may diſ- 
able them from contracting ; theſe were divided 
by the Civil Law into ſuch as were attended with 
turpitude, and ſuch as were not. Under the for- 
mer claſs, of thoſe free from turpitude, they 


(7) This act is ſometimes called the Bradford act, as 
ſaid to have been introduced by Mr. Pulteney to prevent 
Lord Bradford, to whom he was next in remainder, from 
marrying. 5 
reckoned 
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reckoned infancy want of proper conſent—alien- 
age. Under the latter fuch cauſes as rendered the 
marriage inceſtuous, indecorous, or noxious. We 
ſhall conſider them in this order. 
iſt, Infancy—By infants in the Civil and Ec- 
cleſiaſtical Laws (in relation to marriages) are 
meant children under the age of ſeven (8). Such 


could not even contract eſpouſals (9); between the 


age of ſeven and puberty, which by the Civil 
Law as by ours was 14 years in the man, 12 in 
the woman, they might contract eſpouſals, . e. 
make contracts de futuro, or mutual promiſes of 


future marriage, but not marriage contracts de 


præſenti, or by words of the preſent tenſe. 
At the age of puberty they might agree or 


diſagree to the contract by marrying or refuſing 


to marry; ſo they might if one only of the parties 


were under the age of puberty, on that party's 
arriving at ſuch age. The Canon Law reſpected 


hability, not years, in determining who were of 


(8) With reſpect to other acts and powers, infancy had 
other meanings, lengths and periods. 

(9) The marriages of Princes were excepted for reaſons 
of ſtate. Swinburne, in his Travels, mentions having 
ſeen at Palermo, two young ladies of eight years of age, 
who had been even then eſpouſed or betrothed, appearing 
at balls with their future huſbands. 
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10 OF THE RIGHTS {Book I. 


the age of puberty, which therefore according to 
the Canoniſts muſt differ in different perſons, 
If perſons under the age of puberty married de 


facto at Rome, the wife was conſidered only as 
a ſpouſe, the huſband could not ſue for her dower, 
if repudiated, ſhe had not the actio rei uxoriæ, not 


could ſhe upon this event recover a legacy, be- 
queathed to her, to be paid at the time of mar- 
riage. | 

Our Law here differs from the Civil. A contract 
de futuro is of no force, if both the parties are 
under the age of 21 years (10); if one only a minor, 
is voidable at the election of that minor; it dif-. 
fers again in this, that with us marriages de facto 
with perſons under the age of puberty, are con- 


ſidered as more than ſpouſals, as actual marriages, 


for tho' either party on coming to the age of 
puberty may diſagree to the marriage, yet if there 
be no ſuch diſagreement, no ſecond celebration 
of the nuptials is required; if indeed one of the 
parties diſagrees, the marriage is void without 


any ſentence of divorce (11). Such caſes in 


latter times have rarely happened, but formerly 
queſtions have ariſen, whether theſe marriages, 


( 10) Holt v. Ward. Strange. 
(11) Godolphin p. 479. 


notwithſtanding 


— 8 
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notwithſtanding diſagreement ſhould not be con · 


ſidered as valid with reſpe& to third perſons (12). 


2nd. Diſability Want of conſent of parents 
or guardians. No conſent was wanting but 
that of the parties themſelves by the Canon and 


our Common Law, for tho' by the feodal ſyſtem 


the want of conſent of the King or Lord, ſub- 
jected the party to forfeitures, yet that did not 
invalidate the marriage. In the Civil Law the 
conſent of the father was indiſpenſably neceſ- 
ſary to the validity of the marriage, until the 
child was emancipated z hence great difficulties 


aroſe when the father was inſane, in captivity, &c. 
till by later regulations the magiſtrate had a 


power in ſuch caſes to diſpenſe with the neceſ- 
ſity of conſent (13). In ſome caſes, for want of 
a father 


(12) Vide Leigh and Hanmer, Leonard 53. The caſe 
was thus: a bond was given by Leigh, conditioned that 
his ſon ſhould marry Sir Thomas Hanmer's daughter ; 
they intermarried, the ſon being 12, the daughter 9; 
Leigh's ſon at 14, his age of puberty, diſagreed to the 
marriage. An action was brought on the bond; adjudged 
that its condition was fulfilled, and that the marriage 
under puberty, tho' the parties had a power of afterwards 
diſagreeing, was thus to be conſidered a good marriage 
as to third perſons. 

(13) The neoeſſity of parental conſent is agreeable to 


reaſon, otherwiſe filial irreverence is encouraged, and 
N raſh 
| 5 
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z father, the conſent of mothers or guardians 


was required. If conſent was unreaſonably fe- 
fuſed by the father, thete was no remedy ; if by 
the mother or guardian, the magiſtrate had a 
power of interference, and might allow the mat. 


riage. In Holland the conſent of parents or 
guardians is neceſſary to 23. In France until 30. 
The Legiſlature of England in later times has 
adopted the ſame policy, and by various ſtatutes 


has made the conſent of parents or guardians 


until the parties are 21, an indiſpenſable con- 
dition to a good marriage. Hence in England 


the age of 21, is become the full and perfect age, 


raſh and imprudent connections follow, attended with 


miſery both to parent and child. It is alſo agreeable to 
the Divine Law, which makes marriages without ſuch 
conſent voidable. Iſaac, Jacob, Sampſon, Exod. 22. 


v. 17. Tho' a man ſeduced a maid, the father * 
refuſe her to him, ergo a fortiori &c. 


Deut. 7. v. 3- The Iſraelites were forbidden to give 


their children in marriage to the children of Canaan. 
1. Corinth. 7th Ch. St. Paul ſpeaks of perſons giving or 
refuſing their children in marriage. 


Yet the Council of 'Trent ſeverely ch thoſe 


who hold that marriage without conſent was voidable, 


and many writers on the Canon Law have maintained, 


that ſuch conſent, tho decorous, is not eſſential to the 


in 
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in reſpect to marriage, as it always was with reſ- 
pect to many other acts. Of, theſe Engliſh ſta- 
tutes, the principal is uſually known by the name 
of the Marriage Act, 26 Geo. 2. which never was 


enacted in Ireland ; but certain acts have paſſed 


here, particularly 9 G. 2, Ch. 11. and 23. G. 2. 
Ch. 10. to invalidate by ſuit in the Eccleſiaſtical 
Court, (to be commenced within a year) the mar- 
riages of perſons having eftates to a. certain amount 
therein ſpecified, who marry under. 21, without 
conſent of parents or guardians. The Iriſh Canons 
require their conſent in all caſes where the parties 
are under the age of 21, and at any age if they 
are married by licence (14), except in caſe of 
widowhood. 


(14) The propriety of the Engliſh Marriage Ack has 
been a ſubject of great controverſy : againſt it was urged 
the decreaſe of population and licentiouſneſs which it 
would occafion. It was anſwered, that parents were not 
apt to refuſe their conſent to reaſonable matches, but muſt 


with to ſee their children ſettled ; that any perverſe oppo- 


ſition from the parent could only retard the marriage unti] 
21, no great age for entering into that union, and that 
haſty marriages do not tend to make the people happy, 
or the nation proſperous, or add to the felicity of either 
children or parents. | 
This Act is ſuppoſed not to extend to Scotland, but 
Lord Mansfield expreſſed great doubts upon that point. 
Bos: 157 4 It 


3d. Dilability— 


__ —— * 
5 
0 . 
* * 


* 
* 
Nee e — * 
— — — — —— 
* g 


— 
0 y K — +a { =. 
x e A by > oe ERR Po \ 
F 


* 1 —— ” 
Dr 


— — — 
31 8 ty 2 


„ — 
—— — = 


—— 
— —— — 


e — 1 
5 —— r * — — 
e 
* * 0 
* 


_ - - + -—< — 
OR Oo A AAA AAS 


14 ON THE RIGHTS BOE. 


zd. Diſability—The parties not being Roman 
Citizens. This followed from the Roman defi- 


nition of marriage, and the light in which they 
conſidered it, for how could others participate all 
rights divine and human, when none but Roman 
Citizens were entitled to thoſe full and complete 
privileges. The participation of divine rights 
was of great conſequence to a Roman wife, e. g. 
her being admitted to the ſacrifices offered by the 
huſband, becauſe without ſuch participation there 
were many civil rights to which ſhe was not 
entitled. Marriage with them meant the union 
of perſons entitled to every right that human 
nature is capable of; hence the union between 
Citizens was called Nuptiæ or Connubium ; 
with other free perſons Matrimonium ;—and be- 


tween ſlaves themſelves—Contubernium. WA. 


Heineccius. 


Having now gone through the diſabilitles, | 


which are merely temporal, or not attended with 
turpitude, we proceed to ſuch as are, or at leaſt 


have been ſp accounted. Marriages forbidden 


It is ſaid to be rendered totally nugatory by having the 
banns called in a parifh where a party has reſided a certain 


time for the purpoſe, but where notwithſtanding ſuch re- 
ſidence the banns may be called without the knowledge of 
any parties concerned to prevent it; for this trick is faid 
to be a ſecurity from the act. . 
The Royal Marriage Act, 1772, is alſo ſometimes em- 


phatically called the Marriage AQ, 
by 


lin 
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by the Civil Law, on account of the latter, are 
claſſed under, . | * 
iſt. Inceſtuous. ROW 
2nd. Indecorous, 
| 3d. Nox1ous. 

' Inceſtuous.—In order to underſtand how far 
the diſability ariſing from conſanguinity or affi- 
nity has been extended by different Laws, we- 
muſt trace out their reſpective methods of com- 
puting the degrees (15) of kindred among collate- 
rals (16). The Civil Law reckons upwards (17) 
from either of the perſons related; to the common 
ſtock, and then downwards again to the other ; 
reckoning a degree from each perſon to the next 
both aſcending and deſcending. | 
The Canon Law (18) begins at the neareſt com- 
mon anceſtor, and counts downward, and in 
whatſoever degree the two perſons,. or the moſt 
remote of them, is diſtant from the common an- 


; cellar - 


(15) Gradus eſt Diſtantia Cognatorum. 
(16) It is evident the degrees of kindred in the right 


line, muſt by all laws be reckoned alike, —i. e. as many 


degrees as there are generations. 
(17) This was the Jewiſh mode of computing, and is 
the fair and natural one ſays Bacon. ab. 3 vol. p. 572 

(18) The rule of the Canon Law is thus expreſſed ; 
Linea tranſverſa zqualis. 


In 


— . 


— 
— 


— 
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ceſtor; that is, the degree i in which FEE are re) 45 


lated to each other. E. G. couſin germans, are 
by the Civil Law in the 4th degree to each other; 
by the Canon Law and by ours in the ſecond 
degree. This being premiſed, the rules of the 
Civil Law are eaſily Fade and may be re- 
duced to vo. 

Firſt, Marriages 8 * in the dired 
Line, whether aſcending or deſcending, are pro- 
hibited ad infinitum. | 

Note.— This rule is common to the three Laws. | 

Secondly, In the oblique equal line, (i. e. if 
both perſons are equidiſtant from the common 


ſtock,) the ſecond degree is within the prohibi - 


tion, the fourth not, In the oblique unequal 
line (i. e. if one be more remote from the com- 
mon ſtock than the other, ) all degrees beyond the 
third are legitimate degrees, unleſs one perſon 
be #4 laco parentis to the other (19). There are 

no degrees of aer in propriety of ſpeech, be- 


In Quoto Gradu enuſquiſque diſtat a Stipite; eodem 
inter ſe diſtant. 
Linea Tranſverſa inzqualis, 


In Quoto Gradu Remotior 3 a a codem 


diiſtant inter ſe. 
(19) By perſons in loco parentis to us, the Roman Law 
meant perſons nearer the common ſtock than we are. 


cauſe 


be 


gr 
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cauſe no generations of blood, but by analogy a 
rule is applied to them, viz. -In whatever degree 


any perſon is related to me by blood, in the ſame. 


degree is the conſort of that perſon related to me 
by affinity (20). | 

The Canoniſts eager to agent the reſtraints 
upon marriage, in order to increaſe the neceſſity 
of diſpenſations, were not pleaſed with theſe 
rules, or with the Civilians method of computing 
degrees. They therefore adopted the method of 
computation mentioned above, which brought all 
perſons within nearer degrees of kindred than 
before, and extended their prohibitions to the 
fourth degree, in the equal collateral line, and 
even further in the unequal, Not content with 


| thele alterations, they invented new reſtraints, 


ariſing from ſpiritual relationſhip, 7. e. from 
having the ſame godfathers or godmothers, and 
extended their prohibitions to the ſeventh degree 
of this relation, until the Council of Trent re- 


(20) Yet ſome exceptions z by theſe rules Couſin Ger- 
mans might marry, yet often forbidden by the Emperors 
before Juſtinian. A man might marry his niece not his 
aunt, Yet the niece was prohibited after the time of 


Conſtantine, I ſuppoſe for being within the Levitical De- 
grees. 


ſtricted 


r - 3 


81285 5 NM 
| Mil ; 1 ON THE RIGHTS, [Book l. 
n : 
| N 1 ſtricted the prohibitions 7 marriage, arifing "0 | 
60 . baptiſm, to the ſecond degree. 
„ | Altho' in theſe countries the method of the 
11:11:38 Canoniſts in computing degrees is adopted with ; 
| 113138 reſpect to real eſtates, and that of the Civilians | 
| f [ 9 | as to perſonal, yet neither are applied to the ; 
ü | | diſabilities of marriage. A ſtatute of Henry VIII. 
| 108 | which is in Ireland, 33. Cap. 2. has ordained, 
1 that no degree of kindred ſhall be a prohibition t 
| [ | f to marry, except ſuch as is made prohibitory t 
; jþ 1 | by God's expreſs law, or ſuch as comes within b 
Kitt the ſame reaſon. The degrees of kindred there- 
| i5 fore, to which we are to look, to know whether t 
Us marriage be prohibited on account of conſangui- a 
| nity or affinity are the Levitical degrees. The 0 
11 inability to marry perſons who are in loco Parentun v 
$16} does not exiſt with us (21). 
1 Marriages were prohibited by the Civil Law of 
þ; "oh as indecorous, iſt between ſenators and emanci- 
| 4 pated flaves, or other perſons of mean condition. * 
| | . 2d, Between a man, and a woman who was an li 
1 agatctreſs, a proſtitute, an adultreſs, or who had 
1 4 | been convicted of heinous crimes. 3d, Between de 
14 — , 
| | . 22) A man had married his great uncle's wife, a libel 
4 ! | was exhibited againſt him to annul the marriage. Prohi- 
1 Witt bition was obtained, for it is within the Levitical Degrees; ne 
| | N | yet ſhe was to him loco parentis, 
I 4 Z Dr. Harriſon v. Burwell, Vaughan. fo 
| i | | parties 
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parties who had committed adultery together (21). 
4th, Between the raviſher and the raviſhed. The 
firſt prohibition as to Senators, however, was taken 
away by Juſtinian. The, ſecond and third are 
unknown in the Canon Law, or in our Common 
Law. 41 fo | 
Noxious—Firſt, Marriages were prohibited 
among the Romans as noxious, between Chriſ- 
tians and Jews. To this, our Laws forbidding 
the intermarriages of Proteſtants and Papiſts may 
bear ſome compariſon as to their policy. BY 
Secondly, Between guardians or their ſons, and 
their female wards, before they have rendered an 
account, and between provincial Governors, or 
other public Officers in the provinces, and pro- 
vincial women (22). | 
Thirdly, The marriages of the clergy, or 
others who had made a yow of chaſtity. 
Fourthly, Between perſons who, or one of 
whom were married already to ſome other, {till 


living. 


By the Civil Law Poligamy is expreſsly forbid- 
den. In theſe countries a former marriage not 
only invalidates a latter, but ſubjects the party to 


(21) This tho? often ſpoken of in the Houſe of Lords, 
never has been enacted in theſe realms. 
(22) Compare with this policy, the antient laws here, 
forbidding marriages between the Iriſh and Engliſh. 
on the 
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the penalties of felony, unleſs there has been a 
precedent ſeparation, a menſa & thoro, which, tho 


it does not confirm the fecond marriage, prevents 


the felony. At Rome frequent attempts were made 
to aboliſh the Laws againſt Polygamy, but with- 
out ſucceſs. Julius Cæſar entertained ſuch a de- 


ſign, but did not carry it into execution. Valenti- 


nian I. wiſhing himſelf to take a ſecond wife, allow- 
ed the practice tho” it had ceaſed to be common, 
Juſtinian forbad it expreſsly among the Romans, 
and Theodoſius, Arcadius and Honorius extend- 
ed the prohibition to the Jews (23). Among 
modern civilized nations, Polygamy has ſcarce 


ever been legalized, not even in Muſcovy; Charle- 


magne, at that early period, puniſhed it as adul - 


tery. It is remarkable, that the Mahometans, 


at preſent, tho' they practice it themſelves, are 
ſaid to forbid it to the Jews (24). 


(23) Among the antient nations, the Perſians, Athe- 
nians, Parthians, Thracians practiſed Polygamy. 
(24) This practice has been defended by appealing to 


the practice of the Patriarchs, particularly Lamech, and 


of the whole Jewiſh nation. But, ſays St. Auſtin, what 
is that to us; we are forbidden by the poſitive revealed 
Law, they were not. Beſides, others maintaia that 
Lamech was ſeverely reproached by his conſcience for 
this act, and if it was indulged to the Jews at all, it was 


rather 


It 
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It is not wrong, ſay the polygamiſts, becauſe it 
is not contrary to the end of marriage, which is 
encreaſing the ſpecies. This is not conſonant to 
experience, for it is not found to encreaſe popu- 


lation. Turkey is an inſtance (25). 


It has alſo been defended as neceſſary in hot 
climates. The Roman law giver did not think 
ſo, for he enacted theſe prohibitions for the me- 
ridian of Modern Turkey. A defence of the 
practice has been lately attempted by a Doctor 
Madan, whoſe work has not even the merit of 
novelty ; the ſame notions having been broached 
long before by Lyſerus, a native of Saxony, who 
wrote about 1683. (26) Succeſſive Polygamy 
ſubjected perſons at Rome to ſeveral penalties 


rather permitted to the hardneſs of their hearts, than 


encouraged, as was the caſe with reſpect to their divorces, 
vid. St. Matthew, ch. 19. v. 8. Texts quoted againſt it 
are, from Geneſis, ch. 2. v. 18. where two only were 
joined together, &c. and I. Corinth. ch. 7. v. 2. Let 
every man have his own wife, and every woman her own 
huſband. Arguments againft Polygamy, from the confu- 
fon it introduces into families—from the — of che 
childrensꝰ education, &c. 

See alſo, Vinnius, p. 49. 

(25) China ſeems an inſtance to the contrary. 

(26) By ſucceſſive Polygamy is meant, a ſubſequent 
marriage after the death of the firft conſort. 

"7 2 and 
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and incapacities. By the Canon Law it is'eſteemed 


indecorous, but not forbidden. Marriage within 
the year of OY is ſeverely nn by 
both. | 

I have now gone tete Us canſes which, ac- 
cording to the Civil Law, rendered perſons unable 
to contract marriage; and have claſſed them as 
that Law does, under ſuch as are attended with 
turpitude, and ſuch as are not. The more 
uſual diviſion of theſe diſabilities in the Engliſh 


Law is, into Canonical and Temporal. The 


former are conſanguinity, affinity, impotency and 
precontract. Theſe render the marriage voidable 


by ſentence of the Spiritual Court, if paſſed in the 


life time of the parties, but not after. The lat- 
ter render it %% facto void, and are, want of age, 


prior marriage, idiocy or lunacy, want of conſent 


of parents or guardians (27). | 
We 


(27) This diſtinction between marriages void and 
voidable, not having been ſufficiently, in my opinion, ex- 
plained by rudimental writers, not excepting even the 
two learned writers who have filled the Vinerian chair, 


I will beg leave here to inſert my ideas on the ſubjeQ. 


Void and voidable marriages differ little as to their 
effects, when the latter is actually avoided ; for example, 
if a marriage be avoided, as being within the Levitical 
Degrees, or of a minor having a certain fortune under 


the 


X- 
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We now proceed to the third grand requiſite to 
a valid marriage, viz. that the parties ſhould ac- 
tually contract, under which head comes alſo the 
conſideration of precontract; theſe contracts na- 
turally divide themſelves into contracts de præſenii, 
and contracts de futuro; the former in the Roman 
Law made and formed actual marriages, (tho' of 


the ſtatute in this country, the ſentence has a retroſpect, 
and makes it void ab initio; but if no ſuch ſentence 
during the life of the parties, in the firſt caſe, or within 
a year in the other, the marriage is good, and never can be 
avoided afterwards. It is, therefore, until ſentence, a mar- 
riage both de facto and de jure; and ſo for ever if no ſen- 
tence within thoſe limited times; but a ſentence, if paſſed 
within thoſe periods againſt it, has a retroſpect, and 
totally deſtroys its de jure effects from the beginning; 
it is in its origin de jure, and may for ever be ſo, or 


e contra, all its de jure effects may be e ab initio 


by a ſubſequent ſentence. 
To explain The iſſue of perſons marrying, tho? 
within the Levitical Degrees, are legitimate, (a de jure 


effect) if no ſentence during the life of the parties; if 


there be ſuch ſentence, are baſtards. Now mark the dif- 
ference of a void marriage, as e. g. for bigamy or idiot- 
iſm ; it never was de jure, it was void ab initio, the ſen- 
tence does not make it void ab initio, it only declares it to 


have been ſo; in theſe caſes therefore a ſentence is not 
| neceſſary ; nor do I think it more fo in caſes of marriages by 
force and compulſion, however it may be prudent, thy Mr. 
 Woudefon ſeems of a contrary opinion. 
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the unſolemn ſort) without any actual ceremony 


neceſſarily attendant on them. The latter being 
promiſes of future marriage, were uſually attend» 
ed with the depoſit of an arrha or earneſt, which 
on breach was forfeited (28). 
The Canon Law conſidered them with a more 


curious eye, (and as contracts de preſenti were pre- 


ſent matrimonial agreements wanting nothing 


which the parties could contribute to form a 


marriage, but not celebrated by a prieſt) it conſi- 
dered them as marriages in conſcience, and com- 
pelled a celebration in facie Eccleſiæ, extending 
the ſame privilege to contracts de futuro, if follow- 
ed by conſummation. Theſe rules of the Canon 
Law were early adopted in England, and precon- 
tracts ſo circumſtanced as above, invalidated fu- 
ture marriages, The Law in this reſpe& in 


England underwent various changes, until ulti- 


mately their Marriage Act forbad the enforcing 
of any ſuch contracts, and thus by implication, 
aboliſhed the impediment of precontract. We 


(28) Promiſes to marry are alſo the ſubjects of actions 
in Temporal Courts, but muſt be diſtinguiſhed from pro- 
miſes in conſideration of marriage, as to pay money, &c. 
theſe latter by our Statute of Frauds are invalid, unleſs 
in writing, and ſigned by the parties, or their agents, pro- 
perly authoriſed. Statute of Frauds is in Ireland. 17. W. 3: 


Ch. 12. | | 
| have 


ave 
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have not that act in Ireland, but we have an act 
12 Geo. 1. ch. 3. which enacts, that no con- 
tract without conſummation ſhall be of any force 
towards making void a ſubſequent marriage con- 
ſummated. e . 
Ultimately, the mere conſent at Rome made 
a marriage, without any outward ceremony what- 
erer; yet to produce certain legal effects the 
marriage muſt have been celebrated with certain 
forms and rites, or eſtabliſhed by time, ſuch mar- 
riages were called ſolemn (29), and were of three 
kinds, Confarreation, Coemption and Uſe; Con- 
farreation was attended with ſacrifices and eating 
in communion of the ſame bread, in preſence of a 
Pontiff, or Flamen Dialis, and ten witneſſes; it 
was the moſt ſolemn and religious form, and the 
woman thus married partook of all her huſbands 
fortunes and ſacrifices ; it was 1n the earlier times 
common to all, but afterwards confined to Prieſts 
and Pontiffs only, or thoſe whoſe children were 
deſtined for the Prieſthood ; it ceaſed to be com- 
monly uſed about the time of Tiberius. Coemp- 
lion was a fiction whereby the parties were ſup- 
poſed to purchaſe each other, and each of them 


(29) Theſe ſolemn marriages were properly nuptiæ, 
tho' that word ſometimes ſignifies the nuptial banquet. 
Taylor diſtinguiſhes it from matrimonium, differently from 
Heineccius. | 
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laid down a piece of money for that purpoſe 


before Prieſts and witneſſes; hence the concubine, 
who was not an harlot, but a kind of inferior wife 
(like the wife a main Gauche in Germany (30) 
was called uxor Gratuita, as not being married by 
coemption or purchaſed. zdly, Uſe or Coha- 
bitation, which if continued for a year, mariti 
animo conſtituted a ſolemn marriage (31). 

In all theſe folemn ways of marriage, the wife 
was ſaid in manum convenire, that is, the huſband 
acquired a power very fimilar to the paternal both 
es to her perſon and eſtate, which became fo diſ- 
taſteful to women, that Jatterly they fell into dif- 


uſe, and mere conſent (which was to be gathered 
by any concluſion that could be made) without any 


rite or ceremony, was the uſual method ; wives 


therefore to avoid the ſolemn effects of cohabita- 


tion contrived to be ablent three nights in each 
year, for a marriage was not effected by ule in leſs 
than a year, and that uninterrupted for more than 


(30) This marriage, called Morganatic in Germany, 
is when a noble perſon marries a perſon of inferior con- 
dition, her children do not inherit ; but her character 1s 


unſpotted, and her huſband obeys the impulſe of his love 


without ſacrificing his pride. 
(31) Before the year ended the wife was Matrona, 


two 


-wo 
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two nights. So that marriage by uſe, Dr. Taylor 


truly obſerves, was like taking on trial, or being 
upon liking, until ratified by a years cohabitation, 

It remains to note ſome ceremonies: which 
attended the actual marriage among the Ro- 
mans. The brides hair was dreſſed after the 
manner of the Veſtals; a yoke was put round 
the necks of the married couple, whence conju- 
gium; a ring was ſent to the bride; the bride 
was torn from the mother, who made a feigned 


reſiſtance, in memory of the Rape of the Sabines; 


ſhe was then carried to the huſband's houſe, do- 
num deducta, the friends ſinging before her, Hy- 
men, O Hymenæe; at the portal fire and water were 


preſented to her, intimating that ſhe muſt ſhare 


her huſband's fortunes and ſacrifices; ſhe was 
then with certain rites, made participator of the 


protection of his Lares and Penates, which was 


called Sacrorum Communio, and which gave an in- 
heritance in, and a right of ſucceſſion to his ſa- 
cred rights, and almoſt by neceſſary conſequence 
to thoſe which were temporal, and hence, as the 
Lares could not be moved, the Domum Deduc- 
tio (32) became a neceſſary part of the rites and 

TY . cuſtoms 


(32) The domum deductio, was the only ceremony of 
old in England; before the time of Innocent III. there 
P 1205 Was 
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cuſtoms, from whence the man was ſaid dutere 
uxorem, as the woman nubere. Whoever wiſhes to 
know more of this ceremonial muſt conſult Hei. 
neccius, Teraſſon, &c. 

Theſe ceremonies of courſe ceaſed, after the 
Empire became Chriſtian, but it does not appear 
that they were ſucceeded by celebration by a per- 
ſon in holy orders, for marriage as is obſerved 
in the foregoing note, was not celebrated by the 
clergy, till the time of Innocent III ; until that 


time therefore mere conſent and contract to be 
collected as was ſaid above, from variety of eir- 


cumſtances, made a marriage. 


Let us now ſee what circumſtances are re- 


quired (beſides an actual contract between parties 

willing and able to contract) to the validity of a 

marriage by the Laws of England and Ireland. 
Marriage muſt be preceded by a publication 


of banns, or by a licence obtained (33); and 


muſt 


was no ſolemnization of marriage in the church, 
but the man came to the houſe where the woman inha- 
bited, and led her home to his own houſe. See Moor, 170. 
In Scotland they have the marriage by uſe ; living to- 
gether as man and wife, or declaring themſelves ſo before 
witneſſes, makes a valid, tho' informal marriage. It need 

not be celebrated by a clergyman. 
(33) Before the granting of any licence, fay the letter 
of the Canons, two known perſons muſt ſwear to parents 
conſent 


0 OE 


ent 
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muſt be performed by a perſon in orders, in 
a pariſh church or chapel, unleſs by a ſpecial 


_ diſpenſation, and during the Canonical hours, 7. e. 


between 8 and 12 in the forenoon. 

The omiſſion of any of theſe requiſites, except 
that which relates to Canonical hours, is made 
fatal to the marriage in England by A& of Par- 
lament. In Ireland, tho” it makes the omitting 
parties and particularly the perſon celebrating 
the marriage ſubje& to penalties, yet none of 
thoſe requiſites are eſſential to the marriage, ex- 
cept that it be performed by a perſon in orders, 
which rule itſelf is poſitivi Juris, marriage not 
having been celebrated by the clergy in the ear- 
lier times, and formerly it was held that a mar- 
riage by a layman erroneouſly inſtituted to a cure 


was good (34). Fas 8 
+, miſhon 


conſent 3 hence 1 have ſaid above, it is requiſite at any 
age, to a marriage by licence ; but from the general con- 


text of the Canons, it is natural to ſuppoſe their ſpirit 


extended only to perſons under 21; one of the parties 


alſo muſt ſwear there is no impediment, and a bond muſt 


be entered into to theſe effects. 


(34) But it muſt not be conceived that the marriages 
of proteſtant ſectaries muſt be by a clergyman of the 
Church of England; if their marriages are ſolemnized 
according to their own rites, and both parties are of the 

8 | + ng ſame 


. N. e 
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Omiſſion of any other of the circumſtances 
above enumerated, merely ſubjects the clergy- 
man offending to penalties preſcribed by- the 


Canons, viz. of deprivation or degradation, with- 


out breaking the bonds of nnn in this 

kingdom. 
Having now enumerated the various modes of 
marriage, and the impediments (35) to this con- 
| | | | tract, 


ſame perſuaſion, they are good to all civil effects, (for 
inſtance, to ſupport an ejectment, where legitimacy 
comes in queſtion, or an action for criminal converſa- 
tion) but if they come to entitle themſelves to any rights 
in the Eccleſiaſtical Courts, as to. adminiſtration, they 
muſt prove a marriage according to the Eccleſiaſtical 
Law. 1. Salk, p. 119. this at leaſt was the caſe before the 
act paſſed in Ireland, 21, and 22, Geo. III. ch. 25, which 
enacts, that all marriages celebrated between Proteſtant 


diſſenters by proteſtant diſſenting mingſters and teachers, 


ſhall be as valid, and the parties entitled to every right 
as much, as if ſolemnized by a clergyman of the Church 
of Ireland; to this act one main objection was evident, 
that the meaning of proteſtant difſenter not being ſufh- 


ciently, if at all defined, members of the Chuch of En, : 


gland might call themſelves proteſtant diſſenters for this 
particular purpoſe, and thus evade the neceſſity of banns 
or licence ; but for the able proteſt againſt this bill, ſigned by 
an uncommon number of Peers, ſee the Appendix. 

(35) Among theſe impediments one has been omitted, 
not very generally noticed ; the Canons forbid clergymen 


to 
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oe. tract, method would lead me to deſcribe its legal 
BY* conſequences ; but it may be uſeful previouſly to 
the note ſome miſcellaneous ſubje&s, not reducible 
the to any of the preceding heads. Theſe relate to 
his offences againſt the rights of marriage—to the 
penalties of illicit and clandeſtine marriages—to 
of conditional reſtraints on marriage, and to mar- 
On: riage brocage bonds or agree ments. | 
ick, Forcible marriages and abduction, were by the 
for Roman Law conſidered as equally criminal with 
wy rape, and each of theſe offences was puniſhed 
14 with death. With us the law on this head de- 
hts pends, on various ſtatutes (36). 
ey | As 
cal = | 
the to marry perſons who cannot ſay the Creed, Lord's Prayer 
ich and Ten Commandments; might not the faſhionable 
ant world be ſome times puzzled by a clergyman ſtrictly 
Thy obeying this dictate? 
zht (36) By 10 Car. I. Iriſh, taking or conveying away 
ch 2 a maid or woman child unmarried within 16, if done by 
nt, any perſon above 15, puniſhed with two years impriſon- 
. ment; taking away and deflowering or marrying ſuch 
n perſon, five years impriſonment; the woman loſes any 
Us lands ſhe might have during her life. 
ns By 6 Anne, ch. 16, ſeducing and marrying heireſſes 
Jo under 18, puniſhed by three years impriſonment, and 
f their eſtates veſted in truſtees. By the ſame act, if any 
d, mad or woman be carried away by force, and afterwards 
n married 


oa | : 


—— —— wes or it, eo ern 4 
— — — . . — 


„ , „ 
— I II IA 0 4 - an 


32 ON THE RIGHTS (Book1. 


As to illicit marriages, the ' Inſtitutes after re- 
citing the prohibitions of marriage, declare that 
if any perſons preſume to cohabit in contempt of 
the rules above recited, they ſhall not be deemed 
huſband and wife, neither ſhall their marriage or 
any portion given on account of ſuch marriage, 
be deemed valid. The Code added alſo pecuni- 
ary mulcts, infamy, & cum infamia penam flupri, 
(37) which was confiſcation of half the goods. 

Our laws bear a ftrong general analogy, they 
in numerous caſes make clandeſtine marriages 
and thoſe illicit, (whether ſo from attention to 


the law of God, natural or revealed, or from 


reaſons of ſtate) void or voidable—and where 


married or defiled, with or without her conſent, = 2 


without benefit of clergy. bas 
(37) Stuprum eft, quod virgini vel tt wich viventi 


fine vi infertur—this is its definition in the PandeQs, 


which Wood thus explains, Stuprum, ſays he, is when 
an unmarried man lies with an unmarried woman who 
lives in reputation, and is not ſuſpected to be a common 
proſtitute. Violence however did certainly in ſome caſes 
make an ingredient in the offence of Stuprum, ſo that it 
ſeems a word of various ſignifications. Its meaning has 


been frequently e by the interpreters of ones 


Statutes. 


they 


Lect 


they 
or tc 
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they do not, they annex penalties to the parties, 
or to the prieſt celebrating the nuptials (38). 
| | e 


(38) Theſe penalties as to clandeſtine marriages, are 
principally to be found either in the Canons, where they 
relate chiefly to the miniſter celebrating them without 
banns or licence, and ſubject him to deprivation if bene- 
ficed, degradation if not; or in the act 6th Anne, ch. 
16, which, where the huſband's father has fifty pounds 


a year, in lands, or five hundred pounds perſonal eſtate, 


and by ſubtle means the marriage 1s procured, or the 
party being under 21, contracts matrimony without the 
requiſite conſents, diſables the wife from recovering 
dower, thirds, or jointure, ſubjects all acceffaries to three 
years impriſonment, and makes the perſon celebrating the 
marriage, if a beneficed clergyman, liable to deprivation, 
if not, to tranſportation. 

Our Iriſh laws reſpecting marriages illicit, for reaſons 
of ſtate, relate principally to thoſe between papiſts and 
proteſtants, and their variations require ſome attention ; 
it is no longer neceſſary to enumerate them all, but the 


principal were the following; by 9 W. III. ch. 28. mar- | 


riage by a clergyman, of a woman proteſtant, having 
freeehold, or leaſehold eſtates, or in perſonal property 
five hundred pounds, to any perſon without certificate 
of his being a proteſtant, ſubjected the clergyman to fine 
and impriſonment, but the marriage was not void. 
By 12 Geo. I. popiſh prieſt or degraded clergyman, 
or layman, marrying two proteſtants, or a proteſtant to 
2 papiſt, guilty of felony without benefit of clergy. : 
; * 
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match makers to receive a reward for their pains, 


C. 5. 1. 6 (39). 
All reſtraints on marriage were held void by 


the Civil . and fo they are by our Eccleſiaſti. 


By 19 Geo. II. all marriages between proteſtants and 
papiſts or between two proteſtants celebrated by a 
popiſh prieſt, are ip facto void. Upon this clauſe dif. 
putes have formerly ariſen, whether it avoided all mar- 
riages between proteſtant and papiſt, or only thoſe cele- 
brated by a popiſh prieſt. If it did not invalidate all 
ſuch marriages, I know of no other law that did. It is 
now only a queſtion of curioſity, but the ſenſe of the 
Legiſlature upon it is ſufficiently evident, by their think- 
ing the act of 32 Geo. III. neceſſary. | 

But the law in theſe reſpects is almoſt entirely altered 
by the ſtatute 32 Geo. III. ch. 21. which repeals the above 


act of the gth of William, and authoriſes the intermar- 
riages of proteſtants and catholicks, provided they be ce- 


lebrated by a clergyman of the Eſtabliſhed Church, and 
by 33 Geo. III. ch. 21, a popiſh prieſt may marry proteſ- 
tants, or proteſtant and papiſt, if they have been pre- 
viouſly married by a proteſtant clergyman, otherwiſe the 
marrriage is void, and the Prieſt 1 to a penalty of 
five hundred pounds. | 

(39) Marriage brocage bonds and agreements to re- 
ward perſons procuring a marriage, are entirely forbid- 


den with us, and vacated by Courts of Equity. 
cal 


The Civil Law permitted the Proxenete or 


cal 
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cal Courts, the rule being there alſo, naritagium 
debet eſſe liberum, vid. 3 P. Wm. p. 239. Wro- 
teſley v. Bendiſh (40). 

We muſt not conclude this lecture without ob- 
ſerving, that beſides the honors and rewards an- 
nexed to marriage at Rome, ſuch as the Jus trium 
liberorum, Which conveyed various privileges and 
exemptions, the laws actually compelled mar- 
riage, by puniſhing celibacy with fine, and it 
was a branch of the Cenſor's office to put it in 
execution ; on the ſame principle, a parent could 
not diſinherit a daughter for incontinence, for 
whom he did not provide a huſband before 25 ; 
even the childleſs loſt one half of a legacy be- 
queathed, the other eſcheating to the Exchequer. 


(40) I have mentioned in an Introductory Lecture, 
that a condition in reſtraint of marriage prevails, e. g. a con- 
ditional legacy is forfeited if there be a deviſe over to 
another perſon, in failure of condition, but even ſo, our 
Courts of Equity have uniformly leaned againſt theſe 
reſtraints, and anxiouſſy endeavoured to conſtrue them 
as meant only in terrorem, or to find out ſome virtual com- 
pliance, and if the condition be conſent, that conſent, if 
denied without reaſon, is not regarded. Deviſes over 
are however ſometimes conſidered in the light of a for- 


feiture, nor has the party when it is a forfeiture any cauſe 
to complain, if already well provided for by the ſame 
will, and therefore if it be in ſuch a caſe a condition 
precedent toa marriage, it cannot be got over. 


A But 
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Concubine among the I, as we do in mo- 


But in Jater times, the privileges attending the 
parent of three children, were by a e fiction 
extended to others. 

It muſt alſo be noted, that the man who had 
not a wife, might lawfully have a concubine, but 
not both together. The Popes of old authoriſed 
concubines; and it appears by our Legatine Con- 
ſtitutions they were uſual with the Clergy. 
A concubine does not mean in the Civil Law 


a harlot; the concubine was a perſon taken to 
cohabit in the manner, and under the character 
of a wife, but without being authoriſed thereto 


by a legal marriage. Concubinage was confined 
to a ſingle perſon was of perpetual obligation 


as much as marriage itſelf—was a ſociety recog - 


nized by the laws, and in general entered into be- 
tween perfons, who by laws of policy were for- 
bidden by the ſtate to marry together for want 


of quality or fortune—the Concubine might even 


be accuſed of adultery. Theſe characters ſhew how 
widely miſtaken we ſhould be, if we annexed the 
idea of immodeſty and contempt, to the name of 


dern times. 
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Continued. 


HAVING treated in the laſt lecture of the me- 
thod by which marriages were formed among the 
Romans, | proceed to conſider their legal conſe- 
quences, and afterwards the ways in which this 
connection might be diſſolved. 

As to their legal conſequences, we ſhall find 
many inſtances of diverſity between the Roman 
Law and ours. One grand diſtinctive principle 
between the two laws on this ſubject is, that by 
theirs, Huſband and Wife were conſidered as diſ- 
tinct perſons who might have ſeparate eſtates, 
contracts, debts and injuries, whereas ours treats 
them only as one, ſuch is their ſuppoſed union. 
On this principle reſts great part of the variations 
on this head, between the two codes. | 

Hence, in the firſt place, they might grant to 
and contra& with each other, upon valuable con- 
ſideration, a privilege unknown among us, but 
gifts between them without conſideration were 
2 | invalid, 
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invalid, leſt affection ſhould be made the dupe 
of art, and exceſſive fondneſs the inſtrument of 
ruinous donation (1). On the ſame principle 
they might ſue each other, as they are allowed to 
do in thoſe of our Courts which have chiefly re- 
tained in view the Imperial Conſtitutions, viz, 
the Courts of Equity (2) and Eccleſiaſtical. This 
liberty, however was ſo far reſtrained at Rome, 


that the huſband could not have an action againſt 
the wife, implying infamy or turpitude, If a 


divorce indeed took place, ſhe might be convened 
for goods previouſly by her taken, in an action 
rerum amotarum, and if the ftole his goods after a 
divorce, ſhe was liable to an action of theſt (3). 
From this power of contracting in the wife, 
the miſchiefs which might be apprehended were 
(1) Gifts between huſband and wife among us, are 
often ſupported in Equity, tho' the Law does not allow 
the property to paſs, Fonblanque vol. 1. p. 94- He may 


give by the interyention of Truſtees and by Will. 1. 


Blackſtone, 5 | 


(2) Vid. among many others, Brooks and Brooks, Pre. 


Ch. 24. Moore v. Lady Moore. 1 Atk. 272. Oxen- 
den and Oxonden, 293. 


(3) The phraſe of Convening, and the expreſſion an 


Action of Theft, ſo noyel to the Student of Common Law, 
will be explained in the ſequel. 
obviated 
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obviated by rendering her contracts inope- 
rative upon the huſband, as fully as his were 
upon her; as they were ſeparate perſons, they 
were unconnected in their agreements with others, 
and the wife might ſue and be ſued without her 
huſband, as ſhe may now in our Eccleſiaſtical 
Courts (4). The fourth book of the Code ex- 
preſsly declares, that the huſband ſhall not be 
bound by the wife's debts or contracts, and gives 
the reaſon, nam neminem alterius contractu obligari, 


certiſimum ef, The huſband was indeed obliged 


to maintain the wife, even tho' he married her 
without a wedding portion, but this obligation 


if violated, only gave her a right to ſue him for 
alimony, but did not make him liable to her 
debts (4). 

As the huſband was not anſwerable for the 
wite's debts, fo neither was he for the injuries by 
her committed, nor is he with us, for the union 
in the Engliſh Law is merely a Civil Union, 
they do not make one perſon when confidered 
in a criminal light ; with this exception, that 


(4) With reſpect to the effects of his debts upon her 
eſtates, or his power over her eſtates, that part of the ſub- 
ject will be found in its proper place, under the head of 
Title by Marriage, in the 2nd book which treats of Rights 
to Things. 


with 


eee 
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with reſpect to ſome inferior offences ſhe is 


ſcreened by him, on the ſuppoſition of being 
under conſtraint ; and as here huſband and wife 
join in actions for injuries done to her, fo at 


Rome, he was to defend her from injuries, and 


might proſecute the author of her wrongs. 

It might be ſuppoſed that huſband and wife 
being thus ſeparate perſons, might be witneſſes 
for or againſt each other. They could not (5); 
which ſeems to confirm the opinion of Dr. Chriſ- 
tian, in. oppoſition to Judge Blackſtone, that 
ſuppoſed union of perſon is not the principal 
ground of this prohibition, but the want of indif- 
ference naturally to be expected. The Roman law 
ſo far apprehended the partiality of affection, and 
reſpected the peace of families, as to refuſe the 


reciprocal evidence of father and ſon, and bro- 


ther and ſiſter; and in France, Domat informs 
us, that the depoſitions of kindred were rejected, 
as far as the children of couſin germans. 

It remains only to conſider, among the perſo- 
nal effects of marriage, the power of the huſband 


over the wife's perſon; in this reſpe& the Civil 


Law did not materially differ from ours, at leaſt 
in later times (6), both allowed the huſband 


(5) See Wood, 315. 

(6) For in earlier it gave the huſband a power of life 
and death over the wife, for grievous crimes, as well as 
over the en Dion. Halyc. Plin, Nat. Hif. 14 B. 

( however 
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(however harſh ſuch powers may now appear, 


and however juſtly forgotten in polite life, and 
refined ſociety) to correct the wife with modera- 
tion; the Civil Law indeed was leſs attentive to 


this moderation than ours, ſince it allowed in 


ſome caſes, flagellis & fuftibus acriter uxorem verbe- 


rare; but ſtill there was a limit, and a certain 


degree of cruelty enabled her to obtain a ſe- 
perate maintenance, or even a divorce ; there are 
ſome veſtiges of old ſeverity under the Emperors, 
vid. Suetonius, Tiberii vita. Tac. Ann. 2. 13. 32. 
It muſt be obſerved, that if the wife had not 
been emancipated by her father, ſhe remained in 


the father's power, not in the huſband's, tho' not 


ſo far as to give her a full power over her property 
by her father's conſent only without that of the 


_ huſband ; ſhe took the huſband's name, as daugh- 


ters did their father, whence in inſcriptions, Auto- 


nia Druf.. 
DIVORCE. 


I come now to conſider how marriage may be 
diffolved, and this is either by Death or Di- 
vorce (7) Cs 

Plutarch in his life of Romulus, tells us, that 
he permitted an option of Divorce to men, but 
not to women; there muſt however be a caule, 

as 

(7) Who ever compares the text above with the follow- 


ing note, will ſee howmuch better this matter has been 
regulated 
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as adultery, attempt to poiſon, Kc. perhaps drun- 
kenneſs; for we find from Dion. Hal. &c. that 


the huſband could ſeverely puniſh this offence, 
after having laid the caſe before her relations. The 
| * - _ twelve tables allowed divorce, but not without 
in | good cauſe. Yet, notwithſtanding this -permiſ- 


1 ſion, there was no inſtance of Divorce at Rome, 
Ki till the year U. C. about goo, when Spurius 
| 


= Carvilius Ruga parted with his wife for ſterility ; 
Fi | but afterwards they became beyond meaſure fre- 
if quent. Wives were diſmiſſed, not only for want 
1 of chaſtity, or for intolerable temper, but for the 
Fl ſlighteſt cauſes. 

Paulus Amilius diſmiſſed his wife, ati 


Sulpicius Gallus, becauſe his wife went abroad 
bareheaded. Sempronius Sophus, becauſe ſhe 
it had 
{ | regulated among modern Chriſtian nations, and how diffe- 
|; rently from that looſe union amongſt the Romans, which 


| | | might be diſſolved ſo eaſily, and upon ſuch trifling occa- 
fions ; in the firſt place, even when among us, there is rea- 
ſon for a ſeparation, it does not follow, that there ſhould 


[1 | which we call a menſa et thora, from bed and board. This 
; | does not give the parties liberty to marry, nor does it 


rr Dior · ˙¼m e ES Wc Ae A” _—— 
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0 | baſtardiſe the children begotten before the divorce, and 


" | the part es may live together again if they pleaſe. 
th A divorce 


this general vague- caule, that ſhe injured: him. 


i | be a total ſeparation, a partial may anſwer the purpoſe, 
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had gone to a public ſpectacle without his "OY 
ledge ; and even Cicero Publilia, becauſe. ſhe 
ſeemed to rejoice at Tullia's death. The famous 
inſtance of Cæſar ſending away Pompeia, becauſe 
Cæſar's wife ſhould not even be ne, is in 
every one's mouth. | 

In later times, wives had a licence of di- 
vorce at their pleaſure, and practiſed it abun- 


dantly, on flight or no cauſes. | 
In Cicero's Epiſtles, Cœlius writes to Cicero, 


Paulla Valleria ſoror Triarii, divortium ſine cauſa, quo 
die vir e provincia venturus fuerat fecit. Nuptura eſt 


D. Bruto. 
Divorces 


A divorce a Vinculo Matrimonii, has all theſe effects, 
if made on account of Canonical impediments 0 the 
Spiritual Court. | 

The cauſes of divorce, a Menſa = T horo, are very va- 
rious, ſuch as cruelty, intolerable ill temper and ſo forth. 
But the cauſes for which the Spiritual Court can diffolve 
the marriage a vinculo, muſt be ſuch as are either ground- 
ed upon the expreſs words of the Divine Law, or plainly 
_ derive their origin from that ſource, ſuch as conſangui- | 
nity, affinity and certain corporeal infirmities—for theſe 
cauſes the marriage is voidable, not void without ſentence ; 
and to avoidit, there muſt be a ſentence of nullity, declaring 
it to have been void. This can only be obtained during the 


life of the parties, becaule it is pro ſalute animarum. Even 
: R adultery, 
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| Divorces were made with certain ſolemnities, 
and theſe folemnities corteſponded to the reſpec- 
tive modes of marriage ; if the parties had been 
united by Confarreation, they were ſeparated by 
Diffarreation. It is not clear, what were the 


ceremonies. received upon this occafion, except 
that we know, that this as well as Confarreation, 


was a ſpectes of ſacrifice, and that a Corn Cake 
was made uſe of in both. Plutarch mentions 
this mode of divorce, and from him we learn, 


that it was attended with ſome horrid and ill 


omened rites. He ſpeaks of the divorce of a 
Flamen Dialis, who was always, I believe, married 


adultery, tho the only cauſe of divorce, aſſigned in 
the New Teſtament, is not in the Spiritual Courts, a 
cauſe of divorce a vinculo but only a Menſa & Therd. 


To obtain a divorce à wvinculo then, an act of Parlia- 


ment muſt be had, and this is uſually granted only in 
caſes of adultery on the part of the woman; but of 
late years, fome ſhameful caufes having been brought to 
light, where it appeared that the parties wiſhed to be 
parted a vinculo, in order to marry again, and therefore 
had by conſent laid a ſcheme that the woman ſhould be 
detected with the adulterer, and perhaps only with 3 
ſham paramour, Parliament has leaned a little againſt 
fach acts, and refuſed them in ſeveral cafes where -cir- 


cumſtances 


Led. I. OF PERSONS. as 


by Confarreation. Thoſe who were married by 


Coemption, were divorced by Remancipation as 


the form of marriage was to buy, ſo the form of 
divorce was to ſet free, or to make over to another, 
By this form of divorce, Cato of Utica eſpouled 
his wife Marcia, to Hortenſius, a remarkable 
fact mentioned by Plutarch; as the fiction was 
that he bought her, he, might ſell her to 
another by fiction. Thus we find from Dio. 
that Tib. Nero gave his wife Livia, even while 
pregnant, to Auguſtus; in the ſame manner, 
that a father was uſed to give his daughter. If a 


wife was obtained by-uſe, ſhe had it in her power 
| to 


cumſtances were ſuſpicious, and Lord Thurlow has been 


particularly aCtive in ſetting his face againſt ſuch contri- 


vances. 


The ſame thing would happen, as to divorces in the 
Spiritual Courts, if the ſole confeſſion of the parties 
were to be admitted, even tho upon oath: of this we 
have an inſtance in Mod. Rep. 2. p. 31 5. The huſband 
and wife agreed that a libel ſhould be given in againſt 
him, that he had before married her ſiſter, and they 
procured the ſiſter to come in and confeſs this. This 
prohibition againſt receiving the ſole confeſſion of par- 
ties, is found in the Canon Law, and is expreſsly inſerted 
in the Canons of our Church, for in old times ſeperations 


were made among us on this confeſſion, and were then 


very numerous and frequent. 
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to divorce herſelf, by being abſent from her 
huſband three nights before the end of the year, 
The very abſence conſtituted a divorce. In later 
times the ceremonies of divorce- were few and 
very ſimple. Breaking the Tabulæ Dotales, as 
appears from Tacitus, Ann. 11. 30. depriving her 
of the keys, which were always delivered to her 
among the forms of marriage, and ſending her a 
meſſage in a certain form of words, both verbally 
and in writing, intimating the intention to ſepe- 
rate, was ſufficient. 1 . | 

Auguſtus, who wiſhed to put ſome checks in 


the way of divorces, directed that there muſt be 


{even 


If the marriage be originally void, there ſeems to bg 
no occaſion for a ſentence of ſeparation, and in that cafe 
the wife is barred of dower, the iſſue is illegitimate, 
and the perſons may marry again; thus for example, 
in the caſe of Bigamy. Cro. Eliz. 857. Debt upon an ob- 
ligation z defendant pleaded, that at the time of making 
the bond, ſhe was wife to a perſon therein named. The 
plaintiff ſhewed, that that perſon had a wife alive at the 
time he married defendant, and there had been a de- 
claratory ſentence in the Spiritual Court. Judgment 


for the plaintiff, and ſaid there was no occaſion for ſuch 


declaratory ſentence, 


If 


If 


Co 
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ſeven witneſſes to the divorce, all Roman Citi- 
zens, and adult, otherwiſe it was invalid, 
The effects of divorce, were of courſe, with 
reſpect to the perſon, liberty to marry again, 
and a total freedom from the former huſband's 
power. I do not find that the Romans were ac- 
quainted with that partial ſpecies of divarce, 
called with us, a menſa & tloro. But if ſhe was 
divorced on account of her own miſbehaviour, 
or bad morals, the huſband gained all her dowry. 
Hence it became a practice, to marry women of 
known bad conduct, in order to have an oppor- 
tunity of proving it, and thereby gaining the 
dowry. An example of ſuch a man, viz, C. Ti- 
| 15 tinnius 


If the marriage be voidable for Canonical Impedi- 
ments, then after ſentence the effects are the ſame as if 
it was void ab initio, | 


Effects of Divorce a Menſa & Moro. 


This does not bar the wife of dower, nor baſtardiſe the 


children, nor prevent the huſband from enjoying her 


property, or whatever may come to her; but he muſt 
allow her alimony ; where indeed the divorce is for her 
own crimes, the Court at their direction may refuſe her 
alimony ; and if ſhe elope, and live with the adulterer, 
ſhe loſes dower. In the year 1554, Burnet mentions a 
petition of the Clergy in Conyocation to the Upper 
Houſe, that in divorces which are made from bed and 


board, 
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tinnius of Miata, i is mentioned by Plutarch, 
in his life of Marius. If the divorce was for his 
own fault, ſhe or her father got back her dowry. 
Dowry in the Civil Law always meant the por, 
tion brought 5y the wife; a very different ca 
cation from Dower with us. 

Hitherto we have ſpoken of divorces at the 
will of one party ; but if both conſented, there 
ſeems to have been no difficulty, and in that caſe 
the wife not only took back her dowry, but alfa 


carried away all the gifts and preſents made by 


the huſband. 
Divorce 


board, proviſions may be made that the innocent woman 


may enjoy ſuch lands, and goods, as were her's before the 
marriage, or that happened to come to her uſe, at any 
time during the marriage; and that it may not be lawful 
for the huſband, being for his offence, divorced from 
the ſaid woman, to intermeddle himſelf with the faid 
lands or goods, unleſs the wife be to him reconciled. 
But we do not find any conſequence of this petition. 
The children born after a divorce, a menſa et thors, 


during ſuch ſeperation, are baſtards, 1 Salk. 123. for 2 


due obedience to the ſentence ſhall be intended, unleſs the 
contrary be ſhowed. But if Baron and Feme, without 
ſentence part and live ſeperate, the children ſhall be taken 
to be legitimate. and ſo deemed, till the contrary be 


proved, for acceſs ſhall be intended, until the contrary is 


ſhewn. 


The 
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Divorce is only between perſons actually mar- 
ried. But there was alſo a mode of ſeperating 
perſons only eſpouſed, and this was called not 


 Divortium, but Repudium. Here there was no 


occaſion for any particular cauſe, whim was ſuffi - 
cient, no action lay for the breaking off, and the 
only form was, ſending this meſſage, Tua condi- 

tioue non Utor. 5 | 
A compariſon of this Law with ours has been 
carried on in the notes underneath, and com- 
| pletes 


The Canons direct, that in all ſentences of divorce, a 
menſa et thoro, there ſhall be a caution and reſtraint inſert- 
ed in the body of ſaid ſentence, that the parties ſo ſepa- 
rated, ſhall live continently, and that they ſhall not, 
during each others lives, contract matrimony with other 
perſons, and no ſentence is to be pronounced, till the 
parties give ſecurity to obey this reſtraint. At a time 
when a reformation of the laws was intended, this ſort of 
divorce was deſigned to have been taken away, and the 
book called Reformatio Legum, which is a ſketch of ſome 
part of what was propoſed, condemns this ſpecies of di- 
vorce very ſeverely, as conſtitutio a facris literis aliena. 
Reform. Leg. 28, 6. 

Even tho' the huſband has been divorced a menſa et 
thoro, on account of the incontinency of the wife, yet he 
cannot marry again during her life. Mo. 683. yet by the 
law of Heaven, he might—Whoſoever ſhall put away his 
wife 
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pletes our obſervations, on the ſubje& of mar- 
riage, the Law of which however is ſo extenſive, 
that ſome things muſt neceſſarily have been omit- 
ted, and among other topicks, I may be blamed 
perhaps for not here touching on two not unim- 
portant, the effects of Statute Laws on contracts 
of marriage abroad, and the effects of a ſentence 
in the Eccleſiaſtical Courts; but it muſt be recol- 
lected, that theſe belong to other and more gene- 
ral heads (8). I ſhall therefore, only here obſerve, 


that an act of Parliament not confined by words 


to operate in this country only, cannot be evaded 
by going abroad, e. g. the Law of this country 
annulling marriages of minors in certain caſes, 


wife, except it be for formcation, and marry another, com- 
mitteth adultery. Matt. 19, 9; and the reformatio le- 
gum would have allowed another marriage, when the di- 
vorce was for ſuch cauſe, unleſs both parties were guilty, 
and this is the doctrine of the Canon Law. Extra. lb. 4. 
tit. 19. c. 5. t. 16. upon this principle, fome acts of 
Partiament for the divorce of parties on account of. adul- 


tery, have expreſsly allowed the innocent perſons to 


marry again. Acts of Parliament have never been made 
to divorce a vinculo, except for adultery. 
Recrimination ſupported by proof is a bar to divorce 
in the Spiritual Courts, for adultery. 
(8) The firſt to general principles regulating foreign 
contracts, the other to the head of Courts Eccleſiaſtical. 
| would 
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would reach a marriage in the Iſle of Man, or 
elſewhere (9), and that a ſentence of the. Eccles 
ſiaſtical Court, obtained in a ſuit in its nature 


* / definitive, and obtained without fraud or collu- 


ſion, is concluſive evidence in any other Court(10), 


(9) The marriage act in England not reaching Scotland, 
does not contradict this principle, becauſe that act is 
conceived expreſsly to confine itſelf to England. | 

(10) A common idea to the contrary has gone forth 
among men not of the legal profeſſion, from the Ducheſs 
of Kingſton's caſe. But the ſentence ſhe offered in bar, 
was in a ſuit for Jactitation, which ſuit is not definitive, 


and never paſſes in rem judicatam ; it only ſhews that for 


the preſent, the boaſter has not proof, and enjoins him 
to ſilence, but with liberty to bring new proof whenever 

he can; and beſides the ſentence appeared to have been 
obtained by colluſion. But the Lords never determined 
that a fair ſentence, in an Eccleſiaſtical Court on the ſame 
identical point, coming directly before it between the ſame 
parties, in a ſuit in its own nature definitive, was not con- 


cluſive, e. g. plea of coverture by a woman in a perſonal 


action, ſentence of nullity concluſive evidence againſt her. 
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Lecture the Third. 
MASTER awp SERVANT. 


IN treating of the Rights of Perſons, the firſt 
relation which the Roman Law offers to our 
view, is that of Maſter and Servant, or rather of 
Maſter and Slave, for at Rome, Servitude was in 


theory, and generally in practice the extreme of 


Slavery. It is a melancholy conſideration, that 
on the very threſhold of this magnificent pile of 
Juriſprudence, erected by a Nation whoſe mighty 
boaſt was Freedom, Slavery ſhould preſent itſelf 
in its moſt hideous form. Nor is it unworthy 
of reflection, that nations moſt attached to li- 
erty, ſeem to conſider it as a treaſure confined 
to themſelves, an ineſtimable bleſſing which 
they avariciouſly embezzle, and refuſe its exten- 

ſion beyond their ſelfiſh limits. | 
'Liberty and Tyranny have kept pace with each 
other. The Helots of Sparta, the Slaves at 
Rome, the Villeins of the Feudal Syſtem, bear 
teſtimony to this melancholy truth. Sorry we 
muſt 
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muſt be to add to the number, our native coun- 


tries, which have fixed the model of Rational 


Liberty among Nations; whoſe ſingular glory 


is the enjoyment of Freedom, and which have 
notwithſtanding, in the Colonies eſtabliſhed a 


ſyſtem of cruel Slavery, perhaps beyond example 
in any other age or realm. 

That no ſyſtem of Slavery can find a founda- 
tion in Juſtice and Reaſon, has been often de- 
monſtrated by the ableſt writers. Its pretended 
juſtifications ſet up by Juſtinian, of Captivity, 
Contract and Birth, will not ſtand the teſt of com- 
mon ſenſe. The Rights of Conqueſt have no ſuch 
extent (1) Self- impoſition of Voluntary Slavery 
is forbidden to man by the Law of Nature and 
Hereditary Slavery cannot exiſt when the grounds 
of original ſervitude are taken away. But little 
will arguments of reafon prevail with avarice 
and injuſtice—on men poſſeſſed of fuch paſſions, 
ſmall will be the effect of painting the horrid 
cruelties which reſult from veſting unbounded 
power in weak, impotent, frail mortals. If a 
direct appeal to feeling does not ſucceed, argu- 
ment and eloquence are uſeleſs on the ſubject, for 
they muſt be addreffed to brutes. 


$1) Vid. Locke on Goyernment. 
S 2 Since 
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Since however, Slavery has pretended to a 
ratification from Law, I muſt proceed to my 
duty of unfolding the condition of Slaves at 


Rome, (for as to that of menial ſervants or ap- 


prentices, antiquity has handed down to us ſo 
little on the ſubject, and Slaves, as in our Weſt 
Indies, ſeem ſo entirely to have ſupplied the de- 
ficiency of free ſervants, that it is not worth our 


pains to treat of them) nor will a compariſon of 
the ſituation of the Roman Slave, with that of 


the ancient Villein, and modern N ro, be foreign 


to the ſubject. 


The Romans divided perſons, in their moſt 


general diſcrimination of them, into Freemen 
and Slaves. Freemen again, into ſuch as were in 


their own power, ſu: juris, and ſuch as were not, 


and by another diſtinction, into. ſuch as had al- 
ways been free, called Ingen (2), and ſuch as 


had been made ſo, called at various periods, 
ſometimes Liberti, and ſometimes Libertini (3). 


| (2) An unjuſt or legit ſervitude 44. not prevent 3 
man from being Ingenuus. | 


(3) In the earlier ages of the Republic, Libertinus 
meant the ſon of a freed man, but afterwards, equally 
with Libertus it meant the freed man himſelf, When Ho- 
race ſays, Libertino Patre natum, he means that his father, 
not his grandfather, was the freed man. 


Of 
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Of slaves themſelves the Romans did not 
reckon different orders, their reaſon for which. 
requires ſome explanation, and will tend to throw 
light on ſome other parts of their Law. 

They conſidered perſons, and they defined the 
meaning of the word to be, not only human 
creatures, but men conſidered in relation to ſome 
ſtate, either natural, a ſtate of nature, or ci- 
vil ; if civil, that ſtate to which he was refer- 
red, was either of liberty, citizenſhip or fami- 
ly (4). Now as a Slave was a ſtranger to liberty, 
could not be a citizen, and had not the rights of 
a maſter of a family, he was not allowed to be a 
perſon, but conſidered as a Hing, and conſequently - 
the diſtinctions of perſons into orders, was not 
conſidered as having relation to him. 

This quaint and pſeudo philoſophical idea, (for 
the Roman lawyers were extremely fond of borrow- 
ing from the Sects, particularly from the Stoicks) 
did not exclude many real diſtinctions of Slaves 
jato temporary and perpetual, conditional and 


(4) Loſing any one of theſe ſtates or conditions was 
called capitis diminutio, and was either maxima, when all 
theſe three rights were loſt—middle, when only citizen- 
ſhip—leaſt, when only thoſe of the maſter of a family. 
The explanation of theſe terms is often requiſite to the 
underſtanding of Latin Authors. | 
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Adſcriptitii Glebe, (reſembling a certain claſs in 


the French Weſt India colonies) and thoſe n 


were not. 
I ſhall now conſider how Slavery was Cheni. 
Secondly, Its effects. Thirdly, How diſſolved, 


and in the notes compare their law upon theſe 


heads, with the ancient Engliſh, and , 
Weſt-Indian codes. 


vie HOW CREATED. 
' Firſt; by Captivity.— Hence they ſaid Servi 


were Qua, Servati, & Mancipia. quaſi Mannrapti ; 
fanciful etymologies of the Stoicks, which they 


ſubſtituted for definitions. This pretended foun- 
dation of Slavery, has been ſo ſucceſsfully explod- 
ed by Locke, Blackſtone, and many other wri- 
ters, that it requires no new argument to expoſe 
its futility. Accordingly among modern civi- 
lized nations, captivity in war has produced no- 


ſuch effects, nor even in the wars of Mahometan 


Princes among themſelves. The Engliſh colo- 
niſt in the Weſt Indies, indeed has not bluſhed, 
at ſupporting this aſſumed juſtification of Slavery, 


in concord with the African Barbarian from whom 


he purchaſes. 


— * * on 
s — 1. 


abſolute, thoſe who were attached to the ſoil, 


Secondly, 
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Secondly, By Birth, —Slaves were things, as we 
have obſerved, and therefore the child of the fe- 
male Slave, was conſidered as belonging by acceſ- 
ſion to the maſter; and the rule was with reſpect 
to Slaves, Partus ſequitur Ventrem (5), a maxim 
which prevails in all our Weſt India Colonies; 
whereas among free perſons, their law as well as 
that of England, ordains that the child ſhould 
follow the condition of his father, and indeed the 
law of England made the rule univerſal ; there- 
fore, in ancient times, if a bond woman or neife 
had married a free man, the iſſue was free; and 
at Rome in favour of liberty, if the mother at the 
time of her conception, or delivery, or in the in- 
termediate time between them, had been free 
even for a moment, the child was free. = 

Thirdly, by Sale—from others or themſelves, 
for perſons of above twenty years of age might 
ſell NHemſelves to Slavery, which no man can do 
by our laws; 7. e. he cannot reduce himſelf to 
_ abſolute Slavery (5), tho' he may bind himſelf in 
certain articles of ſervitude, for years or for life, 
as do the indented ſervants, uſually ſo called, who 
frequently thus get themſelves conveyed to our 


(5) By abſolute ſlavery I mean ſubjection to unlimited 
power over life and fortune. Captivity, birth and ſale, 
the uſual origin of ſlayes in the Weſt Indies. 


plantations, 
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| plantations ; ; the Jewiſh Law permitted this 


practice. 

Fouthly, By Crimes,—But this, for the moſt 
part, was only for capital crimes. An exchange 
of puniſhment which of late years our laws have 


adopted in ſome meaſure by condemning cri- 
minals, tho' not to gallies, yet to working in 


the hulks, and near them. A meaſure, I own, 


repugnant to my judgment, and tho? it has been 


in our times admitted, yet in former periods, fo 
odious to the feelings and opinions of the En- 
gliſh, that an attempt to introduce it in the reign 
of Edward VI. was ſo univerſally condemned and 
reprobated, as to be inſtantly quaſhed ; however 
the reſemblance of the ſtate of theſe culprits to 
that of the Roman Servi Pæunæ is but remote, the 
latter loſing the rights of marriage, of making 
wills, and almoſt all other privileges of man. 
Fifthly, A few crimes or offences, leſs than ca- 
pital, by which perſons were reduced to Slavery, as 
they were mere creatures of Roman poſitive and 
temporary Laws need barely be mentioned ; theſe 
were frauds, to avoid the Cenſus, or Muſter 
Roll, in order to eſcape the war levies or requi- 
fitions—not appearing at the end of a year, after 
having entered into recognizance in ſome court to 
appear—criminal intercourſe between a free wo- 


man and ſlave, which reduced her to his condi- 


tion 
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ore and decided ingratitude by los 
proper tribunal in a freedman towards (6) his 
patron, which reduced him to his former ſtate. 


2. EFF ECTS OF SLAVERY AT ROME. : 


Servants at Rome were things, therefore 
the maſter had the ſame power over them as 
over things, could ſell them, or give them 
away by donation or' legacy, could put them 
to death, or puniſh them at pleaſure, and what- 
ever they acquired, they acquired not for them- 


(6) In England Slavery exiſted among the Saxons, in- 
troduced perhaps by Daniſh tyranny, tho' the origin of it, 
or upon what foundation put (probably I think conqueſt) 
does not ſeem to be aſcertained, and was reduced on the 
Norman Conqueſt to the ſtate called Villenage; in our 
Weſt Indies the pretended foundation of Slavery muſt ge- 
nerally be captivity, birth or purchaſe from African ven- 
ders of captives, criminals, debtors, or hereditary Slaves. 
That Slavery cannot be created in England, or even exiſt, is 
univerſally known ſince the determination in the caſe of 
Somerſet the Negro, in 1772, and the neceſlity of baptiſm 
to freedom, coupled with the notion that Heathens could 
legally be enſlaved, has long ſince been exploded. Kinds of 
Slaves were, ordinary, or adſcripti glebæ, ſo Villeins re- 
gardant or in groſs—Slaves in the French Weſt Indies, 
attached to the ſoil or not; but alas! no ſuch diſtinction 
I apprehend in our colonies. 
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ſclves but their maſters. This immenſe power 
degenerated into barbariſm, until in later and 
more civilized times laws were made to re- 


ſtrain unbounded magiſterial tyranny. Auguſ- 


tus began by directing the Præfect of the city 
to take care that no immoderate cruelty ſhould 
be exerciſed upon Slaves. In the reign of Clay- 
dius, a law was enacted, making the crime of 
killing a Slave, homicide; a law apparently ineffi- 
cacious, ſince at a ſubſequent period, Juvenal 
Sat. v. I. 219. introduces a lady ordering her 
Slave to be crucified, a remonſtrance is made to 
her, that he is innocent, ſhe makes the celebrated 
anſwer, 
Nil Py to, 
Sic volo ! jic jubeo / ftet pro ratione voluntas, 


The Roman indeed ſeems to have been inge- 
nious in inventing torments for his Slave. Stimuli, 


 lamine, cruces, compedes, nervi, catenæ, carceres, tor- 


tores, ſuſpenſa a pede centipondia, are terms perpe- 
tually occurring in Latin Authors (7). 
| Adrian 


(7) Let us now compare his condition with that of the 
Norman Villein and Colonial Negro. If among the Sax- 
ons a Slave's eye or teeth were beaten out by the maſter, 
the Slave recovered his liberty ; if he was killed, the maſter 


only paid a fine to the king. The Villeins of the Nor- 


man æra were in a better ſituation, the lord was not al- 
| lowed 
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Adrian repreſſed this torrent of horror, by 
ſomething more than words, he baniſhed ſeveral 
perſons, who upon flight cauſes had treated their 
Slaves with cruelty. Antoninus Pius extended 
the penalties of the Cornelian Law made againſt 
aſſaſſins to thoſe who ſhould kill their Slaves with- 
out juſt cauſe ; which juſt cauſe ſeems to have 
been, finding him in a plot againſt his maſter's life, 
or in adultery with his conſort ; and a law in the 
code, gave the Slave a remedy, if be was intoler- 

ably 


— 


lowed to maim, much leſs to kill them; it is true that 
whatever the Villein acquired belonged to his maſter, 
e. g. if he purchaſed land, and that he could not proſecuts 
an action againſt his lord, but he might bring ſuit againſt 
all other perſons, and even againſt his maſter, might have 
an appeal for his anceſtor's death, and the chaſtity of 
the Neife was protected from outrage by giving her an 
appeal of rape. 

It is matter of real lamentation, that the compariſon of 
theſe conditions with that of the Slave in the Welt In- 
dies is plainly favourable to the former. | 

It is ſaid however that the accounts of Colonial cruelty 
have been much exaggerated, and much pains have been 
taken to combat the general conviction by aſſertion, and 
by evidence. To avoid ſuch imputations, let us recur 
then to undiſputed facts, acknowledged by clear ſenſible 
and well informed writers, acquainted with thoſe regions, 
and long reſident there. It does not feem to be diſputed 
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ably puniſhed by his maſter, ſo that in the later 
periods of the Roman Empire, his condition was 
ameliorated in a very conſiderable degree. 


OF DISSOLVING SLAVERY; f 


OR MANUMISSION. 


Cenſus, T Uebe, Vindifta, were the ancient 
methods and the ſolemn ones. The firſt was by 
enrolling the Slaves name in the Cenſor's was 


by order of the maſter. 
This 


by them, that until within theſe few years, the power 
over life and limb, was either expreſsly given to the 
maſter as well as that of whipping and beating without 


limit, or at leaſt ſuch exerciſes of authority were either 


overlooked or ſlightly puniſhed. In Barbadoes, the wan- 
ton and wilful murder of a negro is ſaid to have received 


its compenſation, by the payment of 15“. ſterling, into 


the public treaſury : and in Jamaica, until-the year 1792, 
a white man, whether proprietor or not, who had killed 
a negro, or by an act of ſeverity been the cauſe of his 
death, was for the firſt offence entitled to benefit of 


clergy, and not liable to W e een unleſs he 


repeated his crime. ö 
That dreadful and unmerciful cooharglinge were inflifted 


will not be denied, and all that Mr. Edwards, the ableſt 
advocate for the colonies, has ſaid is, that they have not 


been frequent. ('The narratives, ſays he, of exceſhve 
| whippings, 
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This method was out of uſe in Juſtinian's 
time, and even from Veſpaſian's. Conſtantine 
in the room of it, introduced Manumiſſion in 
church. It was uſually done at Eaſter, in a 
public manner, and the act regiſtered. The me- 
thod by will requires no explanation. 

Vindidta; The maſter twirled the ſervant round, 
declared him free, and with a blow diſmiſſed 
him, whence Perſius, Sat. 5. I. 75. Heu feriles 
veri, quibus una Quiritem Vertigo facit. This was done 
in the preſence of the Prætor, whoſe lictor with 
his wand, (called Vindicta) tapped the Slave on 
the head, who then was free, his name was then 

enrolled 


whippings, and barbarous mutilations, ſhall not be aſſerted 
by me as they have been by others, to be all of them 
abſolutely falſe. Though they have happened but ſeldom, 
he adds, they have happened too often.) 'That the power 
does exiſt has been acknowledged, and let me aſk the 
heart of man, when not ſwollen by - inordinate vanity, 
whether ſuch power can exiſt -without abuſe—let -the 
mildeſt native in theſe climes recollect the temporary 
paſſion produced by the offences of menial ſervants at- 
tended perhaps with circumſtances of real and conſider- 
able provocation, and aſk whether at the inſtant his rea- - 
ſon could always be confided in, as the guardian of his 
anger. The heart of man is deceitful above all things 
and impoſes upon its owner, I do not charge the Weſt 
India Planter with being naturally bad, nor deny his 
| | being 
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enrolled in the liſt of free men, his head was 
ſhaved, and the cap of liberty put on it. Hence 
I ſuppoſe, we paint Liberty with a wand, and a 
cap at the end of it. 


Leſs ſolemn methods of Manumiſion were, 


by letter, or writing, to which however Juſtinian 
required the ſubſcription of five witneſſes. 
Inter Amicos, i. e. by parol, calling together 
five friends to witneſs it. | 
Per Convivium, Where the Slave was admitted 
to the maſter's table, it made him free: for it 
was indecorous for a maſter to fit down with a 
Slave. | ant: 
By 


being in many caſes a good and beneficent maſter. Even 


thoſe who are otherwiſe may perhaps often be the vic · 
tims of habit and uſage, overcoming a good diſpoſition. 
Caligula had he been a ſubje& under a well regulated 
government, might poſſibly have exhibited a tolerable 
character. I mean only, that unlimited power is ſuited 
to none but the Allwiſe and All Good Creator of the 
Univerſe, and generally in the breaſts of frail mortals 
exterminates humanity ; he who ſuppoſes himfelf able tg 
wield ſuch a ſceptre, while he thinks he ſtandeth, ſhould 

take heed, leſt he fall. | 
But departing from arguments founded in the nature of 
things and man, let us conſider the facts implied bythe 
famous conſolidated act paſſed in Jamaica in 199, the 
boaſt of Colonial philanthropy. That act prohibits ar. 
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By nomination, When the maſter called the 
Slave ſon; this mere appellation did not entitle 
him to the right of an adopted child, but made 
him free. There were many other of theſe leſs 
ſolemn modes of Manumitting. Hein. p. 30. 

Of perſons manumitted, at firſt there were no 
degrees, all were in equal condition. Afterwards, 
two remarkable laws, were made, Ælia Semia, & 
nia Norbana, occaſioned by the improper and 
guilty villainous perſons, who had been often 


manumitted, and thereby obtained the rights of 


Roman Citizens. By the firſt, perſons manu- 
mitted were put only in the condition of the 


Dedititii, i. e. of thoſe people, who had ſurren- 
dered 


bitrary and unlimited puniſhments—makes the murder of 
a negro a capital crime in the firſt inſtance, forbids the 
loading them with iron chains, collars or weights, except 
when neceſſary for ſecuring the perſon of the Slave 


_ puniſhes with fine and impriſonment his mutilation, 


and in certain caſes imparts freedom to the injured, 
allows them certain holidays, gives them one day in a 
fortnight, excluſive of Sundays, to cultivate their own 
proviſion grounds, with many other humane proviſions, 
ſome of which I am ready to admit, had been before re- 
ceived by law or cuſtom, yet the general view of that 
act will prove to the inveſtigator the cruelty of antece- 
dent practice, by the neceſſity of its novel regulations, 
and notwithſtanding its ſalutary effects, the ſollowing 

. | hardſhips 
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dered unconditionally to victorious Rome. The 
latter gave to perſons manumitted, by the leſs 


ſolemn rites, not coming within the former 
law, the rights not of Roman Citizens, but of the 


Latin Coloniſts. 

Hence three ſpecies of freed men, the fir 
Roman Citizens, the ſecond called Latini Juniani, 
the third Deditilii. The firſt had the full rights 
of marriage, could make wills, enter into con- 


tracts. The ſecond could not make wills, nor had 


the rights of marriage, but could in ſome mea- 
ſure enter into contracts. The third had none 
of theſe rights, nor any chance of i e their 


condition. | 
Juſtinitn 


: hardſhips which ſtill exiſt, ſufficiently ſhew the miſerable 


ſtate of the ſubjected African. 
Firſt, It is acknowledged and lamented by Mr. Ed- 
wards, that the evidence of a Slave cannot be admitted 


againſt a white perſon, even in caſes of the moſt atro- 


cious injury. What then import laws made to puniſh 
tyranny, if the tyrant, by removal of all white witneſſes, 


may with impunity exerciſe his cruelties upon and in pre- 


ſence of the blacks. 

Secondly, In our colonies they are not attached to the 
foil, in the French they were; hence the reſentment of 
the maſter can tear the wretch who offends him from the 
embrace of his wite and family, and ſell him again to 


be tranſported by fome new maſter perhaps to the mines 
of Mexico, and the lame conſequence may follow 
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juſtinian took away theſe diſtinctions, and re- 

tained only this difference between the Ingenui and 
Libertini, that while he admitted the latter to the | 
gold ring the former monopolized the right of pa- 
tronſhip. There were reſtraints alſo laid on maſ- 
ſters to prevent improper manumiſſions. No man 
could manumit to the prejudice of his creditors, 
nor could perſons under 20 years of age manu- 
mit, unleſs under certain conditions, viz. that it 
ſhould be done by the mode of the wand, in 
the preſence of a number of reſpectable citizens, 
as before mentioned, and for juſt cauſe. Theſe 
juſt cauſes were, if a minor under that age manu- 
| mitted 


from the imprudence of a' ſpendthrift owner, whoſe 
Slaves are dragged to public auction by a ſheriff's officer. 


This practice, ſanctioned by a Britiſh ſtatute is alſo 


marked and reprobated by Mr. Edwards himſelf. 

Thirdly, The conſolidated act is peculiar to the Iſland of 
Jamaica, where, as well as in Grenada, the condition of 
Slaves was always more tolerable than in the other iſlands z 
but to give energy and effect to that act, ſome public of- 
ficer is wanting, OBLIGED to defend the rights of the ne- 
groes. Councils of proteCtion have indeed been appoint- 
ed, but they never can afford ſuch prompt aſſiſtance as an 
individual Attorney, who has no other employment. In 
this reſpect, therefore, the French Colonies have the ad- 
vantage. Their Slaves are attached to the ſoil, their Code 


Noir is much more forcible than a Colonial AR, ſuch as 
U the 
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mitted his relation, his pedagogue, his nurſe or 
his ſervant of 17 to be his agent, or his maid 
in order to marry her ; this age of 60; Juſtinian 
changed to 17. 

If manumiſſions had been imprudently made 
by living perſons, and required the two laws 
above mentioned, it is natural to ſuppoſe that 
they were with more frequent imprudence made 


by will, to prevent which, the law Fals Caninia 


was made. 
I ſhould beg i for ſuch a nomenclature 


| of the names of the laws, but thoſe which I do 
mention occur fo frequently in the Juſtinian code 
that it is impoſſible to underſtand it, without 


knowing a little their names and ſubjects. 
Modern manumiſſions have been made by parol 
or deed of infranchiſement. 


the conſolidated law of Jamaica, and a King's Attorney 


was bound to proſecute wherever he heard of abuſes. I 


am ſorry to add, that much more pains were taken in 


giving the ſlaves a certain degree of religious knowledge, 
than among our countrymen, which however is attendee 
to, in the above-mentioned law of Jamaica. How far 


the French Revolution may have improved or vitiated 


this comparative picture, I am not prepared to ſay, but on 
the whole I think enough has appeared to ſhew, that the 


preceding obſervations contain ſomething more than mere 


declamation. 


Lecture 


69 } 
Lecture the Fourth. 
FATHER axy SON. 


THE Student of the Laws of England may 
probably aſk, in what reſpe& the ſubje& of the 
preſent lecture can be worthy of his attention, or 
how admit compariſon with our municipal con- 
ſtitutions. It is true, the nature and extent of 
the paternal power at Rome, totally varied from 
its eſſence and limits among us, and its ſources 
were there multiplied, as it originated not only 
in marriage, (its only baſis amongſt us) but alfo 
in legitimation and adoption. But little as it 
might be expected, its extent has become the 
foundation of argument and reaſoning in our 
courts, even in this century, and-particularly in 
one celebrated cauſe (1). And the doctrine of 
| legitimation 


(1) I mean that reſpecting the right of educating the 
children of the heir apparent to the throne, diſputed” be- 
tween King Geo. I. and his ſon, then Prince” of Wales, 
on which occaſion the right of the grandfather to take care 
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legitimation, merits ſome attention, not only as 
having been attempted in early times to be in- 


truded upon us, but alſo as actually being the 
law in our neighbouring kingdom of Scotland; 


and the propriety of both this and adoption, 


is ſurely a ſubject worthy of · controverſy, and ins 
viting to curioſity, | 
We ſhall conſider, 
I. The origin of the Paternal Fawn 
IT. Its extent. 
III. The mutual Duties of F aka and 
Son, 
IV. How it was diſſolved. 
The paternal power was acquired by marriage, 
and birth of children in lawful wedlock. 
Secondly, by legitimation. 
Thirdly, by adoption. 


Of marriage we have treated, 


LEGITIMATION. 


Legitimation was firſt introduced by Conſtan- 


tine. Of this there were five modes. 
The firſt was by a ſubſequent marriage, which 


rule is followed by the Canon Law, but rejected 


of their education, in preference to the father, was endea- 
voured to be ſupported on the rules of the Civil Law, as 


tranſpoſed into their own writings, by our Bracton and 


Fleta. See Forteſcue's Reports, 
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by ours (2). The Civil Law, however, only al- 
lowed ſubſequent marriage with a concubine, to 
legitimate the children; the Canon with any 


one. a | 
The ſecond mode was, by Imperial Reſcript. 
This was introduced by Juſtinian, becauſe the 
preceding in ſome caſes could not be uſed ; for 
inſtance, where a concubine was dead, or for any 
other reaſon, could not be taken to wife. 


(2) Of this rejection made ſo famous by the ſtern and 
ſteady anſwer of the Barons to the propoſal of this rule, 
we are to find the cauſes, not in diſlike to the particular 
doctrine, but in general averſion to the introduction of 
the Civil Law. The Clergy brought it forward in /imine, 
as knowing it to be the moſt palatable and inviting to 
the Barons, who had great numbers of illegitimate chil- 
dren, but theſe Feudal Lords ſaw the invidiouſneſs of 
the propoſal, and rejected a favourite meaſure, becauſe it 
might tend to the general introduction of the Civil Law, 
ſo favourable in their opinion to the increaſe of the pow- 
ers they dreaded, thoſe of the Crown and the Clergy. 

Judge Blackſtone has ſuppoſed many weighty reaſons 
befides, which might have ſwayed the Barons, and which 


in his opinion condemn this rule of the Civil and of the 


Scotch Law ; but is there not much cruelty in refuſing a 
power to the parent to make reparation to his injured 
offspring, and in enabling a younger ſon thus enriched to 
prand his indigent elder brother with the name of baſtard. 


Thirdly, 
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_ Thirdly, will. This was not ſo much a mode 
of legitimation, as a teſtamentary declaration, 


that children were originally legitimate. 


Fourth mode, By arrogation (a ſpecies of adop- 
tion more particularly to be explained in the fe. 
quel) for a man might adopt not only the chil- 
dren of another, but alſo his own illegitimate 
children. + a> 

Fifth mode, Per dationem curis. To explain 


this, we muſt know that the office of Decurion, 
as it was called at Rome, was an office of honor 


indeed, but of much labour and trouble, as well 
as of expence in giving public ſpectacles, &e. The 


Datio Curiæ was making men ſubject to this office; 
in conſequence they could not reſide out of their 


town or borough, but were, as may be ſaid, Slaves 
of their little Curia or Senate, in their municipium. 


Curiæ adſcribebantur, ei inſerviebant periculo ſuarum 
facultatum; it is no wonder that men were not 


ambitious of ſuch ſplendid Slavery, and muſt be 
enticed to it by ſuch rewards as legitimation. 


It muſt not however be conceived; that legi- 
timation was always a benefit; the effect of le- 


gitimation was undoubtedly, at leaſt in the caſe 
of a ſubſequent marriage, a right of ſucceffion tg 


paternal property, but as it alſo reduced the ſub- 
ject of it under the paternal power, it might poſ- 
fibly, as will be more fully ſeen hereafter, alſo 


operate 
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operate as a diſadvantage, and therefore perſons 
could not be legitimated without their own con- 
ſent. | 
Illegitimate children were of four kinds. | 
Firſt, thoſe born of a concubine, widow, or 
virgin Stuprata, called natural children or Noth. 
Secondly, the children of a harlot, called ſpu- 
rious, or vulgo quæſiti. | 
Thirdly, children of an adultereſs. 
Fourthly, childreh of an inceſtuous marriage. 
The firſt order only, viz. natural children could 
be legitimated, for legitimation implies the fic- 
tion at leaſt of a marriage; and in the ſecond caſe 
there was confeſſedly no marriage; in the third 
and fourth there could not be one by law. 
Illegitimate children were not under the pa- 
ternal power, but they were not infamous; the 


natural were capable of holding any honors; the 


ſpurious were undoubtedly by the people ſome- 
what contemned, but not rendered infamous by 


the laws (3). 
ADOPTION. 


(3) The ſpurious did not bear a father's name, the fa- 
ther being uncertain. Czfar's ſon by Cleopatra, formed 
an extraordinary exception, for which Anthony reproached 
him. S. P. F. in Roman inſcriptions, ſometimes means 


Sine Patre Filius. The Civil Law as well as ours, em- 


gowered the confinement of the pregnant widow, to pre- 
| vent 


18 N 
„ 
1 | 
1 i 
1 14 ON THE RIGHTS - [Book? 8 
iff FED n 
WH | 3 in 
Wl AD OPT IO NG. 3 
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4 | This remarkable cuſtom, (which my Lord | 7 
1 Coke ſays was never introduced into England) by 
WT: || was not unknown to the Greeks, as alſo to the * 
Flt | Aſſyrians, Agyptians and Hebrews. = 
ö i | The feelings of mankind naturally ſuggeſted | : 
WW this reſource of orbity, and declining unſupported : 
; [| {1 1 age looked abroad for that ſtaff which was denied 1 
8 ; [| to it at home, but its uncommon and extraordi- * 
1108 Z fi 
1 | vent ſuppoſititious births, and the rule we have formerly th 
lf 1 | | mentioned forbiding a ſecond marriage within a year * 
1 from the death of a former huſband, infra annum luctus, 
| was made to prevent diſputes about the real father; this Se 
„ latter rule alſo prevailed in England until the end of the F 
| N [| Daniſh Government. If huſband not heard of, wo- | 
5 1 | | | | man might marry again after five years, till ſuſtinian re- | pe 
| . | quired poſitive proof of his death; with us ſeven years 8: 
13 ſave the felony. | 11 
1 (4) It is not unuſual we all know, even among us, 
5 | : for friendſhip to adopt in effect, the children of ſtrangers 
N | | in blood ; but here is the plain difference, between ſuch N 
i F acts of friendſhip, and the legal adoption of the Romans; gt 
18 the friend and intended benefactor may change his mind 
| i! N | when he pleaſes, but the adopted child at Rome obtained 2 
„ "vn : by the adoption legal rights of inheritance and ſucceſſion : 
; £ | to the adoptor, of which he could not be arbitrarily 6 or 5 
| '" | | | wantonly diſpoſſeſſed. 
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nary prevalence at Rome requires ſome further 
inveſtigation of its peculiar cauſes in that ſtate. 
Firſt, it was thought diſgraceful not to keep up 
and preſerve the domeſtic Gods, and ſacred things 
of the family. Secondly, the rewards offered to 
the fathers of families, and the penalties on orbity, 
made men eager for children, and adopted chil- 
dren anſwered the purpoſe.” Thus the candidates 
for honors adopted ſons, in order to have the jus 
trium liberorum, tho' very often as ſoon as they 
had obtained thoſe honors, they got rid of theſe 
fictitious children, by emancipating them, until 
this trick was ſtopped by a decree of the Senate, 
mentioned by Tacitus. - 

Thirdly, a third reaſon for adoption was to 
get admiſſion into the plebeian offices, e. g. the 
Tribuneſhip, and this did Publius Clodius. 

The perſons to be adopted might either be 
perſons in their own power, or perſons already in 
the power of another parent ; in the former caſe 
it was Arrogation (5). 


(5) They were therefore thus defined, Adoptio, eft actus 
ſolennis, qua in locum filii vel nepotis, adſciſſicitur is, qui na- 
tura talis non ęſt, vel adoptio eft actus legis qua liberos qui in 
potetate parentum ſunt, adaptamus imperio magiſtratus. 

Adrogatio, eft actus quo homo ſui juris auctoritate ſummi 
imperantis, in patriam alterius poteflatem redigitur. | 


X Who 
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u, Jo wipe adopt, or be adopted Thoſe only who 
could have been parents, and have had children 


| 1 ii in their power could adopt, therefore eunuchs 
1 could not, nor infants, nor women, unleſs by ſpe- 
1 | cial licence from the Prince. Younger perſons 


could not adopt their ſenior, but the adopter 


[; j! muſt have been 18 years older than his adopted 
l | | ſon—36 than his adopted grand-ſon, even if 
"1 they were thus qualified ; ſtill they muſt have 
| in been perſons who wanted this ſolace of old age,, 
#4 therefore if they were ſtill capable of having chil- 
| — | dren, (and all perſons under 60 were ſuppoſed 
1 capable) or if they had already natural children, 
1 | they were not entitled to this indulgence with- 

ö q out particular licence. The conſent both of the 


adopted child and of the netural father muſt be 


. 1 | obtained; laſtly no man could adopt a grand- ſon 
1 without the conſent of his ſon if he had one, for 
Wh. he was not to force an heir upon his ſon ; nor . 
N if could illegitimate children be adopted ; ſo that 


5 adoption was much more limited in Rome, than 
is I believe generally imagined. 

Arrogation was ſtill more fo, for it was confined 
to adults, becauſe the conſent of the perſon arro- 
gated was neceſſary, Antoninus Pius indeed per- 
mitted the arrogation of perſons under the age of 
puberty, but not without the conſent of relations, 
or of guardians, and an examination whether the 

arrogation 
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arrogation was for the advantage of the minor. 
He added theſe further conditions, that if the 
arrogated died before puberty; his goods (6) 
ſhould go in the ſame ſucceſſion as if he had 
never been arrogated; and if his father emanci- 


pated him without cauſe, he was to reſtore to 


him all his property, and to bequeath to him 
moreover a fourth part of his own. Beſides 
theſe reſtrictions, none but Roman citizens could 
arrogate, and that only at Rome—the tutor could 
not arrogate his pupil, and neither woman nor 
foreigner could be arrogated, but women might 
be adopted, 

Form of adoption—Adoption was done before a 
magiſtrate, but might be done any where; the 
rite of adoption conſiſted in three ſales from the 
natural father to the adopter, per &s & libram, in 
the preſence of the balance holder, the anteſtatus 
and five witneſſes, ceremonies much reſembling 
thoſe which attended the making of wills among 
the Romans (7). There was another mode of 

| adoption, 


(6) Goods, Bona, in the Civil Law mean all a man's 
eſtates and property, not merely chattels as with us. 

(7) This form of adoption we find in Suetonius, when 
Auguſtus adopted Caius and Lucius. 

Heineccius makes a queſtion whether ſolemn adoption 


would not to this day be valid in Germany; ſomething 
22 like 


5 1 
enen 7 WARE 8 8 — 
<= 1 — 


* 


58 ON THE RIGHTS 


— 


adoption, viz. by teſtament, but this could ſcarce- 
ly be called ſo in ſtrictneſs, ſince it did not reduce 
the deviſee under the power of the adopter ; it 


was rather a conditional bequeſt of the inherit- 5 


ance, on condition of bearing the teſtators family 
and name ; hence to acquire other rights, a re- 
gular adoption was neceſſary : thus we find that 
Auguſtus, tho* adopted by Julius's will, took care 
to have it confirmed by a law; and Tiberius, tho 
directed by will to bear Auguſtus's name, yet 
after the death of Caius and Lucius Cæſar, was 
by Auguſtus regularly arrogated, 

Form of Arrogation—Arrogation was a much 
more public a& than adoption ; it was always 


done in the Comitia Curiata, becauſe it was conſi- 


dered as a matter concerning the people (8), and 
to be to them referred; the reaſons of ſo conſider- 
ing it, and inſiſting upon its notoriety were theſe; 
as the right of inheritance was to be transferred, it 


ought to be public to prevent frauds upon lawful 


heirs, and beſides as the name of the perſon arro- 
gated, was ſtruck out of the tables of the Cenſus, 


and he reduced under the power of another, this 


like adoption is frequent in that country, viz. the putting 
ſtep-children on a par with own children * the decree 


of a magiſtrate, 


(8) It derived its name from the Rogatione ad Papulum 
lata. 
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was not to be done without the conſent of the 
people. The Pontifices took care that the perſon 
arrogated ſhould not be impoſed upon, or do 
any act to his diſadvantage, and examined whe- 
ther the arrogator was entitled to this privilege ; 
this done, the votes of the people were taken. In 
later times the Emperors took upon themſelves, 
more eſpecially as they were Pontifices Maximi, to 
arrogate by imperial reſcript. | 
Effects of Arrogation and Adoption—Both benin 


the party, until Juſtinian's time, under paternal 


power of their new father, gave a right to his 
name, to a participation of his ſacred things and 
rites, and right of inheritance (9); but while 
the adopted child thus became entitled to the 
property of his aſſumed parent, he loſt all claim 
to that of his natural father; he was alſo raiſed 
or depreſſed into the rank which his new father 
held (10), Juſtinian gave a mighty blow to 
adoption, by giving the adopted all the rights 
of ſons, without the adoptor having the paternal - 
power, unleſs he was a perſon in the aſcend» 
ing line, adopting a deſcendant, for it was not 
unuſual for a grand- father to adopt a grand-ſon. 
Paternal 


* 


9) At leaſt of ſueceeding to the Agnati. 
(10) Thus Livy mentions that Cornelius Coſſus was 
elected Military Tribune with Conſular power, at a time 
when 
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| Paternal Pore. Duties of Father and Sou. 


By the T welve Tables, the father had a pom 


* 


of life and death over the ſon, of ſcourging, im- 


priſonment, and ſending in bonds to country la- 


bour, and even if neceſſitated by hunger, of ſelling 
and mortgaging him (11); but this power was 
reſtrained by the Imperial Conſtitutions, and by 
cuſtom and judicial interventions at earlier pe- 
riods, and parents ſeverely puniſhed that-put their 
children to death, no power being left to them 


+ 


when this office was not open to plebeians, which priv | 


lege he obtained by being adopted out of the Licinian 
which was a Plebeian, into the Cornelian, a Patrician fa- 
mily. : OE ad | T 
(11) The power of a Roman father over his child 
was peculiar to that ſtate. Dion. Halyc. has proved 
that the Greeks knew no ſuch thing, at leaſt not in the 
ſame degree, nor the Perſians, tho the latter exerciſed a 
very auſtere authority over their children, for a father's 
power by the Moſaic Law, ſee Deuteronomy, ch. 21. 
This power originated in a law of Romulus, tho' admit- 
ted into the Twelve Tables as an ancient cuſtom ; but all 
the laws of the Kings which were retained, were retained 
as old cuſtoms, not as Regal Laws, ex odio inſigni regi 


nominis, the father did not puniſh however without trial, 


it was in reality a domeſtic court. 


„ 


but 
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put that of moderate correction, and difinheritance 
for cauſe expreſſed, and this paternal power did not 
ceaſe with the minority of the ſon, he could not 


ſue the father, nor any one elſe without the father's 


conſent ; no action lay againſt him while under 


the paternal power, but muſt be brought againſt 


the father ; whatever he acquired, he acquired to 
the father's advantage ; there could be no civil 


obligation contracted between him and the father, 
for they were as one perſon ; he could not marry 


without the father's conſent, nor without his ap- 
probation make a donatio mortis cauſa, nor a will 
even with his father's conſent, except of ſuch 
property as he got in the wars, called his pecu- 
lium caftrenſe ; with reſpe& to the father they 
were conſidered as kings not as perſons, but with 
reſpect to others as perſons, herein differing from 


ſlaves who were regarded as 7hings in whatever 


light conſidered ; as long as the law allowed him 
a power of ſelling them, he might do ſo three 
times, ſo that if manumitted by the buyer, they 
would twice fall back into his hands, which is 
worthy of obſervation becauſe it accounts for 


ſome of the Roman forms of emancipation, &c. 


Theſe extravagant powers could not have been 
congenial to an arbitrary monarchy, and accord- 
ingly we find them gradually diminiſhed by the 

| | intervention 
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intervention of the. Emperors (12). There was 
no maternal power, becauſe ſhe alſo. was in the 
power of her huſband (13), this power continued 
TEE 24s . during 

(12) Trajan emancipated a ſon that was cruelly treated 
by his father, and deprived the father of the ſon's property. 
Adrian baniſhed a father who killed his ſon in the chace 


on ſuſpicion of adultery. At length, by Valentinian, 


the power of trying the offence of a ſon was entirely 


transferred to the magiſtrate. Sons were put//to death 


with impunity down to the time of Auguſtus. 
| Conſtantine permitted, on account of extreme poverty, 


- to ſell their children when juſt born, but he did this to 


prevent their being expoſed or murdered ; "LY prevent 
the neceſſity, inſtituted poor laws. 

With reſpect to childrens acquiſitions, the 1 of 
reſerving whatever they gained by military ſervice was at 
length extended to every adventitious gain of theirs; ſuch 


as a bequeſt or a ſalary. 


(13) The Engliſh and Iriſh laws give the father only a 
moderate power of correction and reſtraint until the age 


of 21, which he may in part transfer to a tutor or ſchool- 


maſter. His duties to them are protection, education 
and maintenance, until able to maintain themſelves when 
able to work if the parent maintains them, that parent is 
entitled to the profits of their labours, but has no power 
over their eſtates, (if they have any) further than as guar- 
dian or truſtee, and muſt account for the property when 
they come of age. A mother is entitled to no power, 
but only to reverence and reſpect. In England, by the 
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during the life of the ſon, and did niot ele even 
on his arriving at the higheſt honours,' ſome very 


particular ones excepted, for which ſee Novels 


81. ch. 1. ſuch as the conſular dignity, or being 
made a biſhop.; but while in publick office his 
duties to the public naturally abated and inter- 
rupted a little the father's authority; the father 
was bound to educate the ſon according to his 
ability, and to ſupport and protect his children, 
and alſo his grandchildren: the child if he had a 
ſeparate property or peculium; was ta ſupport the 
father if neceſſary, and bail him if impriſoned, but 
was not otherwiſe obliged to pay his debts; a man 
was obliged by law alſo to relieve his poor bro- 
thers and ſiſters, but not more diſtant relations (14). 

The paternal power was diſſolved by the natu- 
ral or civil death of the father or r by emancipa- 


tion (15). 


- | 5 Emancipation 


| poor laws, peculiar obligations are impoſed. The Civil 


Law did not oblige a father to maintain the offspring of 


an inceſtuous marriage, tho' it impoſed the reciprocal 


duty on the child. The canon law and ours do not | 
diſſolve the parent's obligation in any caſe. - 

(14) A law. much reſembling that of China. Lord 
Macartney's Embaſſy. chap. 4. vol. 2. 

_ (15) The civil death was by deportation, relegation, 
or becoming a flave of puniſhment, terms occuring ſuffi- 
ciently often in the claſſics to deſerve diſtinction. De- 
portation was a perpetual baniſhment, depriving the ba- 
niſned of the rights of a citizen, Relegation might be 

Y perpetual 


- 
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Emancipation ; a ſound ſo pleaſing to modern 
ears, did often at Rome convey” a very different 
meaning ; the child, tho' freed from the parental 
power, loſt the right of ſucceſſion to the parental 
eſtate ; it was to him frequently a ſound of woe 
and of diſinheritance; he therefore could not be 
emancipated againſt his own conſent, but for 
ſufficient cauſe, nor refuſe to be emancipated if 
the father ſhewed ſufficient reaſons ; on the other 
hand, where emancipation was deſirable, he could 
not force it, except for juſt cauſe, noms as im- 
moderate cruelty. 

The party coveting it had'to labour through 
not only his father's but his grandfather's chains; 
Firſt, if the grandfather was living, the father and 
the ſon were in the power of the grandfather, 
and the father had not this ſpecial power over 
his own ſon, till the death of the grandfather, 

becauſe 


* 


perpetual or temporary, but did not deſtroy the et of 
- citizenſhip. The ſlaves vf puniſhment were thoſe con- 
demned to the mines or ſentenced to be deſtroyed by wild 
beaſts, The parent taken priſoner did not loſe the pa- 
rental power, it was only in ſuſpence till his return; he 
who returned from captivity was ſuppoſed never to have 
been abſent, by a fiction called jus poſtliminii, Rele- 
gation differed from exile, for the exile was deprived of 
| | tte 
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becauſe the father himſelf was a dependant (1 or 


The grandfather might even emancipate the ſon 
and retain the grandſon in ſubjection; and vice 
verſa, his emancipated grandſon would, upon his 


death, fall back under the father's dominion ; 


ſuch and ſo extenſive was the ſlavery of children 
in that region of boaſted liberty. Even mar- 


the rights of citizenſhip, hence Ovid. Triſt. 2. Ipſe 
relegatus non exul dicor; ſee alſo Livy, lib. 4. ch. 43 
men were driven from their country by the interdiction 


of water and fire, for no man could directiy be forced into 
exile, but only by the circuitous method of forbidding to 


him the neceſſaries of life. The French in their ridicu- 
lous affectation of ſimilarity to the Romans, have of 
late ſtudiouſly uſed the terms of deportation, & c. &c. - 
(16) Upon doctrines like theſe were founded the po- 
ſitions in our ancient books, relied upon by the Advocates 


for King George I. in the famous conteſt beforementioned . 


between his Majeſty and the then Prince of Wales, 


about the education of the Prince's children. . 


The ſon of a daughter was not in the grandfather's 
power by the Civil Law; nor with us, ſays Co. L. 84. 6. 

The Court of Chancery has often interfered with and 
controuled the parental power. Vide 2 Brown. Ch. 
Cas. and 4 Brown, ditto, ſo the courts of law by Habeas 
Corpus. 

A child has been- taken from a grandfather and put 
under a mother's power, Melliſn and Da Coſta. 2. 
Atkyns. 14. 5 
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cipation, further obferying only, that 10 years 


children todeath is admitted to have taken place, 


ſolete ſubject would be as tedioeus as. 1 


chration before a magiſtrate. The the ſon by emant. 
pation loſt all ſtriftly legal right to che paternal eſtat, 
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riage did not emancipate the daughter, tho* ſhe 
owed her huſband reverence, and was obliged to 
work for him. But to dwell longer on this ob- 


therefore omit a deſcription of the form of e eman- 


non uſage made the ſon free, without any form 
(17), and that the practice of fathers putting their 


at ſo late a one as” the time of Ane 
(r7) fo Ira time ken des by.» n 


yet he ſoon by the Prætorian power was enabled to enfotte | 
his equitable claims, and the father | ded to the el- 
"tate of an emancipated ſon, tho not as father yet as\pitron. | 
Thie privileges ſo often alluded to on account of number 
of children called uſually the jus trium liberorumy (the | 
* were requiſite to give chem in the provinces und four | 
in Italy out of Rome) were excuſe from guardianſhip, | 
5 among candidates, preeedence in 2 ta a | 
F * . 1 
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GUARDIAN AND WARD. _ 


Wr have now traverſed the two leaſt ufeful 
and moſt obſolete departments of the Civil Law, 


and ſhall for the future tread on more fruitful 


ground. Their law of guardianſhip, tho' in 
many reſpects different from ours, ſeems to have 
afforded many uſeful hints, which were accepted 
by our early juriſprudence. 

Minority at Rome did not ceaſe till 2 5. and 


as education is a publick concern, guardianſhip 5 
was made a public duty, which no man could 
refuſe without ſufficient excuſe, under pain of 


heavy fine (1). 

Guardians were appointed not only to infants, 
but to idiots, lunaticks, women, and even 
prodigals. | "Mid 


(1) This compulſion, and the different period for full 
age, are the great diſtinQions between the Roman guar- 
dianſnip and ours. 5 
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The magiſtrates (2), either aſſi igned the guar- 
dian or confirmed the one appointed by the indi- 
vidual or by the law. ' 

The guardian was either a tutor or a curator; 
the tutor had the charge of the perſon, the cu. 
rator of the fortune of the ward. Such is the 
ſenſe, in, w which theſe words are underſtood by 
Mr {Blackſtone, and certainly is their meaning 
in — ſpiritual courts, but they frequently and 
I think moſt uſually mean, in the Civil Law, the 
tutor a guardian till puberty (3), the curator 
from thence to'25 ; the firſt appointed for the 


minor, the latter choſen by him. 


Guardians were (as with us) ſometimes ap- 
pointed by the will of the father, ſometimes by 
the diſpoſition of law, and ſometimes by the 
office of the magiſtrate, and were accordingly 


ſtiled Teſtamentary, Legal, or Dative (4). 


Teſtamentary 


(2) Theſe magiſtrates were the conſuls in the time of 


Claudius. Pliny ſays, he was thus appointed in Tra. 


jans time. Plin. Epiſt. ix. 13. Antoninus gave the ap- 
pointment to the prætors only. 

(3) i. e. Till 14 in the man—12 in the woman. 

(4) The ſeries of guardians known to our law, has 
been thus neatly epitomized by Mr. Fonblanque. 

Firſt, Jure nature, the father of his heir apparent, 


till 21. 
Secondly, 
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Teſtamentary guardians could only be ap- 
pointed to chHdvew's or NY under pu- 
berty. 


Secondly, In focage, the next of kin o whom the lands 
could not deſcend, and this was only n 145 ang of iow 
that lie in tenure. 
| Thirdly, By the ſtatute (14 & 15 ©h. II. ch. 19. in 
Ireland) the. appointee in 2 father's will. This extends 
to all the minors eſtates, and may he till 21 or any leſs 
time. | 

Fourthly, By cuſtom. 

Fifthly, The perſon appointed by the ſpiritual court of 
perſonal eſtate only. 

Sixthly, The King, for allegiance and e are 
reciprocal. Thus far Mr. Fonblanque. 

The reſtriction on the guardian in ſocage, chat he 
cannot be a poſſible heir, is the great triumph of the 
common lawyers, who ſay, that the Civil Law by a con- 
trary regulation agnum lupo committit ; a triumph how- 
ever, which Lord Macclesfield, 2 P. Wms. 262. ſaid, 
was worthy only of a nation yet uncivilized. Solon 
however was of the ſame opinion with the Engliſh law- 
yers—Lycurgus with the Roman. Charandas ſeparated 
the care of the perſon and eſtate, giving that of the lat- 
ter to the next heir. Many cauſes induce applications 
to the Spiritual Court to be appointed tutor or curator, 
E. G. where a deceaſed perſon has left children under age, 
and no perſon willing or legally entitled to adminiſter, it 
may be neceſſary for ſome friend to be appointed curator 

in 
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berty, in the power of the. appointer and; lch 
his natural heirs; they might to poſthumous 
children who were deemed already born as to 
every thing that reſpects their advantage. 5 
If however a mother or patron or other pe 
fon after having deviſed their property appointed 
by will a guardian to the deviſee, tho the ap- 
pointment was not good i in ſtrictneſs of law, yet 
upon application to the proper magiſtrates, it 
was confirmed unleſs cauſe, and ſo even in caſe of 

a a ſon previouſly emancipated. And if there 
was any defect in a parent's appointment, where 
the intention was clear, the eee was a n; 
to ſupply the deficienxp. 

Legal guardians. If there was no teltaweney 
tutor or guardian, the /ega/ ſtepped in of courſe. 
ras | 80 
in the Spiritual Court, in order to lay a ground for ri 


ing for adminiſtration. 
A teſtamentary guardian muſt by the ſtatute, entet 


into recognizance in Chancery for the faithful execution 


of his truſt. Chancery can check and puniſh offences 
in guardians ; upon bill, if the minors are not wards of 
Chancery, upon petition or motion if they are; wards 
of Chancery are E.G. thoſe whoſe guardians are appointed 
by the Chancellor, or whoſe eſtates are truſt eſtates in ſet; 
tlement. Chancery can remove guardians for breach of 
truſt or appoint others. The power of appointing a teſ. 
tamentary guardian is not extended by the ſtatute to mo- 

ther or grandfather. Where minors, not wards of Chan- 
cery, Guardians may be proceeded againſt by information 
2 P. . 562. 
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80 if the teſtamentary died, or was a temporary 
or conditional one, he was ſucceeded by the ap- 
pointee of the law. The legal tutor was of four 
kinds. 

Firſt, The next heir. -A rule as we have 
obſerved before ſo much and ſo unjuſtly con- 
demned by the Engliſh lawyers; (5) if there 
were ſeveral relations equal 'in degree, a joint 
guardianſhip (6) was granted with benefit of 


ſurvivorſhip, but if the firſt guardian or guar- 


dians were dead, they were not ſucceeded by 
their next of kin, but by a new guardian ap- 
pointed by the magiſtrate (7). The mother or 
grandmother were however ſometimes b n 
to the next male heir. 

Secondly, The patron.— The patron was the 
natural heir of the flave, who was made free; 
he was obliged therefore to undertake the guar- 
dianſhip of the freed perſon of a minor, be- 


(5) To this may be compared our guardian in ſocage. 
(6) With us of thoſe of equal degrees, the eldeſt will 
be preferred as guardian. 1 Inſtit. 88. 


(7) With us, if before a minor arrives at 14 guardian 
in ſocage dies, the guardianſhip ſhall not go to an execu- 
tor, but to the wards next of kin. Pl. 294. | 
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cauſe as he reaped advantage, he was alſo to bear 


inconvenience (8). . 
Thirdly, the Parent. If the child was ma- 


numitted while a minor, the Parent became his 


legal guardian (9). 

Fourthly, the fiduciary Tutor or Guardian. 
This was the ſon of a deceaſed parent, who had 
manumitted his children or grandchildren, and 
ſo as in the preceding caſe had become their legi- 
time guardian. On ſuch parent's death, his ſon 


became fiduciary tutor, both to his brother's and 


brother's children, and to his own, if they had 
been emancipated by the grandfather. _ 

The legitime and dative tutor took an oath 
nearly reſembling that of our executors and ad- 
miniſtrators, to adminiſter faithfully and to ren- 
der a juſt account when required : they alſo were 
obliged to give ſecurity and to make an inven- 
tory of the minor's effects to be atteſted by a 
public notary and other witneſſes ; beſides, all 
their effects were tacitly pledged iar the due exe- 
cution of their truſt. 3 


* 


(8) To this may be compared the guardianſhip of old 


_ veſted by our laws in the Lords of Manors. 


(9) As with us he is guardian by nature and for 
nurture. | 


Juſtinian 
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Juſtinian ordained. that where the property 
did not exceed 5500 folidi the inferior magiſtrates 
in the provinces, together with the bifhop, * 


appoint guardians (10). 


The duty of a guardian nearly approached to 
that of a father; (11) he was bound to take care of 
the 


(10) Code 1. Tit. 4. De Epiſcopali Audientia. Mr. 
Hargrave diſputes the rightful origin of the power of the 
modern Chancellor, to appoint guardians to infants. Mr. 
Fonblanque vehemently fupports it. It is aſtoniſhing 
that neither of them has obſerved how naturally this 
power was ſuggeſted by that of his prototype and mode], 
the Roman Prætor, as that of the Eccleſiaſtical Courts 
to appoint Curators, was by the above mentioned power 
given by Juſtinian to Biſhops, Such a power, tho? not 
given by ſpecial commiſſion in Ireland any more than in 


England as to minors, as it is with reſpe& to idiots and 


ſunaticks, cannot now be doubted, and indeed the extreme 
care of minors and vigilant enforcement of the duty of 
guardians, which has of Hate years done ſo much honour 
to the Chancery of | Ireland, would make it a melancholy 
queſtion, 1f it could, 

(11) For the Engliſh law reſpecting duties and powers 
ef guardians, ſee among others particularly the caſes of 
Dagley v. Tolfeny, 1 P. Wil. 283. Duke of Beaufort 
v. Berty, 1 P. Wil. 702. Goodall v. Harris, 2 P. Wil. 
460. Palmer v. Danby, Prec. in Chan. 137. Wray 
v. Williams, 
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I 1 the ward's perſon and eſtate, as far as a careful m 
1 and diligent father would, and to lend his autho- lie 
"IM: rity when neceflary ; as to the firſt, he was to it 
4 | take care that the ward was properly educated WW hc 
1 according to his quality, either at his mother's D 
it houſe, if he had one, until ſhe married a ſecond Wl 


huſband, or in ſome other ſuitable place, to be WW br 


4 

| | l judged of if neceſſary by the Prætor. Teſta- m 
1 mentary guardians or thoſe appointed by the rig 
J magiſtrate upon inquiſition had already received m 
| [1] an approbation, and were not to be doubted. in 
"mio The guardian was. not to alienate lands or th 
i} | l moveables of the minors of any conſiderable va- 
10 lue without the decree of a magiſtrate ; he might . 54 
| my | ſell things periſhable, but ought” not to be a pur- "os 
1 chaſer himſelf except at open auction (12); he 
1 received debts due to, and paid debts due by the at 
„ | | ED Ch 
1 5 | mu 
„ v. Williams, Prec. in Chan. 151. Ward v. S. Paul, 2 fo 
4 | 18 Brown, 583. 16 _ 
5 The act of a guardian where a reaſonable one, is as | 

| þ ; i valid as if done by the infant at full age, otherwiſe if | 
"any wantonly done, without any real benefit to the infant, | 

1 : Co 
1 Pierſon v. Shore. 1 Atkyn's, 480. N | 
| | 0 | (12) Lord Hardwick ſaid it was improper for a guat- aut 
1 0 | dian to purchaſe his ward's eſtate immediately on his ( 
„ | | h coming of age, but if he paid the full conſideration, it ag? 
1 could not be ſet aſide. Oldin v. Samborne. 2 Atkins, ( 
1118 Is - : pet 
1 minor 7 
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minor (1 3); he was not to let the minor's money 
lie dead, but to employ it to uſe : if he did not, 
it was preſumed. that he uſed it himſelf (14), and 
he was liable to intereſt: this was the law by the 
Digeſt, tho' afterwards altered by the Code; he 
was not to ſuffer by accidents (15), but if he 
brought vexatious actions knowingly, the loſs 
muſt fall upon him; he could not give up any 
rights of the minor (16) ; if he advanced his own 
money in defending them, he was entitled to 
intereſt (17.) At the minor's age of 2 LY his au- 
thority ceaſed, 


(13) Guardian may without the direction of a Court of 
Equity, pay off a mortgage or the intereſt of any * 
real incumbrance. Prec. in Chan, 137. 

(14) By the law of England he is not obliged to put out 
at intereſt the minor's money, without the authority of 
Chancery, and if he does, it is at his own riſk ; but as he 
muſt account annually in Chancery, if he neglects to do 
ſo, and thereby to empower the the Court to put out the 
money, he may be charged with intereſt. 

(15) He is not to ſuffer by accidents. 8 Co. 84. 

He ſhall have allowance of all reaſonable expences. 
Co. K 89. 

Guardian muſt keep down the intereſt of a mortgage 
out of the profits. 2. P. Ws. 279. | 

(16) Infants anſwer by his guardian, no hd 
againſt him. Carthew 79. 3 P. Wms. 238. 

(17) At 25 full age was attained, and untill 46 every 
perſon was deemed and ſtiled young, a comfortable rule 


for thoſe who do not like to be thought old. 
| The 
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The minor oi do no act legally without the 
approbation and authority of his tutor ; he might 


indeed receive gifts, but he could not enter into 


contracts: if he did, he was not bound thereby, 
altho* others: might be bound to him. But if he 
took upon himſelf to contract, and therein gain- 
ed advantage by fraud or deceit, he was bound, 
So if being in partnerſhip his partner laid out 
money, and thus improved the common flock, 
he was bound to advance his proportion (18). In 
all other caſes the confirming authority and inter- 


poſition of his guardian was abſolutely neceſſary. 


He could not be an inſtrument in the transfer of 
property, either by alienating his eſtate, or bor- 
rowing 9 or lending money, nay not even by 

| ; paying 


(18) With us he may go in debt for neceſſaries, with- 
out the authority of his guardian. So for inſtruction; 
may convey as truſtee or mortagee, under the authority 
of the court; if ſeiſed of an advowſon, church muſt be 


filled ; but he cannot go into trade or partnerſhip. He 


may contract without his tutor's authority, and his con- 


tract is not void as at Rome, but voidable on his coming 
of age, but there is a likeneſs to the Roman auQtoritas, 


tutorum in the — pf * and being ſued * his 
guardian. | 
(19) The Senatus conſultum Macedonicum, which 


forbad any action or demand on account of a loan to 
Minors, 
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paying it, for the law went ſo far as to ſay, that 
if he paid a debt without the authority of his 
guardians, it was no payment or diſcharge. His 
eſtate, tho' it could not be alienated by himſelf or 
guardian might be ſold by a creditor to ſatisfy 
a mortgage debt; he might indeed, when of age, 
confirm a ſale made during minority, either by 
expreſs words or tacit acquieſcence for 5 years 
from that period (20). Any controverſies touch- 
ing the eſtate of the minor were to be poſtponed 
to his age of puberty (21). Guardian could 
not be called to an account till his guardianſhip 
expired (22), but of courſe might account if he 
pleaſed ; theſe proviſions are found in 1ſt. Book 
Inſt. and 26 and 27 Dig. 
Curators. When the minor arrived at 14, he 
was freed from tutorſhip, but might take a guar- 


Minors even after their Fathers death, has been particu- 
larly introduced to our notice by Lord Hardwicke, in the 
remarkable caſe of Lord Cheſterſield, v. Janſſen, 2. Ve- 
ſey, 125. this decree took its name from Macedo, a fa- 
mous Uſurer. | | | 

(20) Four by the Scotch law. 

(21) i. e. In the language of our law the parol de- 
murred. | 

(22) With us he may by means of a prochein amy ; 
nay it is ſaid that any perſon may call a Father to an ac- 
count. 2 P. Wil. 119. | 

: | . dian 
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dian till 25, called a curator, and latterly waz 
obliged to do ſo. Curators were alſo apointed to 
ideots, lunaticks, prodigals and women. Alf 
to take care of the eſtate of a lurking debtor=ef 
a priſoner of war, or an heir in utero. (23) 
Perſons forbidden to be guardians: were the 
debtors or creditors of the minor—perſons deaf, 
dumb and blind—a father-in-law,—prodigal— 


women, except the mother or grandmother, —and 


thoſe who appeared to ſeek it, whoſe eageriels 
was juſtly ſuſpected (24). 

Legal excuſes were age, viz. 70 years 
liberorum—employment in the revenue—abſence 
on account of the Commonwealth—poverty— 
want of ſkill—profeſſion of the liberal arts—and, 
holy orders. See 1 Book Init. de ſuſpec. & exeul, 
tutoribus. Alſo 5th Book of the Code. 


(23) Men of 20 of excellent character and women 


even of 18 when of exemplary prudence, were often ex- 


cuſed from having guardians by ſpecial privilege, and 
latterly the cuſtom of aſſigning guardians to women fell 
entirely into diſuſe. Lord Hardwicke ſeems to intimate 
an opinion in the caſe already quoted, relative to an im- 
provident bargain made by the famous Mr. John Spencer, 
that the want of the Roman law of Curators to noted 
prodigals, has eſtabliſhed that trade of annuities and pol 
obits, ſo univerſally exclaimed agairſt. 2 Veſey 129. 

(24) If a mother when guardian, married a ſecond 
huſband, before ſhe paſſed her accounts, his eſtate ſtood 
a iecurity to the minor. Code 8. 18. 6. | 
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Lecture the Sixth. 


CORPORATIONS. 


HAVING diſcuſſed the rights and duties of 
natural perſons, we proceed to artificial, which 
are called Bodies Politic, or Corporations. The 
neceſſity of ſuch bodies is evident whenever 
rights ought to be continued beyond the lives of 
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the perſons poſſeſſed of them. That rights 1 
ſhould in this manner ſurvive muſt be often re- | 1 
quiſite to the good of the public, and the moſt 11 
eaſy and convenient way of keeping them alive | | 
is by the creation of ſuch artificial perſons, a | 1 
kind of intellectual bodies, conſiſting of indivi- | l q 
dual members, but in the abſtract diſtinguiſhed 14 
from them; all the individuals that have, that do, | ; 
and that ſhall compoſe the Corporation make but | 
one perſon in law, and that a perſon endued with Wi 
immortality. | BY 
The convenience and neceſſity of ſuch inſtitu- 11 
tions, produced them at Rome ſo early as the 38 
Aa reign | 
{| 
T1 
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reign of Numa (1). They were called Colleges 
or Univerſities, names there applicable to all 
kinds of Corporations, for whatever purpoſes 
created, (and even to voluntary ſocieties) but 
which in modern times have been more uſualiy 
confined to thoſe inſtituted for the education of 
youth and the advancement of learning. 
The Civil Law divided Corporations into Ec- 
cleſiaſtical and Lay, into Civil and Eleemoſynary ; 
but the diſtinction into aggregate and ſole was 
unknown to them (2); all their Corporations 
were aggregate, and three were always neceſſary to 
form a Corporation (3). It was eſſential, as it 
is with us, that the Corporation ſhould have a 
name, for how could it ſue or be ſued, or per- 
form any of its functions without a name, which 
is the very bond and link that ties together the 
combination. | i 

I ſhall now conſider how Corporations were 


created. 
Secondly, 


(1) J. Blackſtone gives the honor of the invention to 
Rome, Dr. Ayliffe to Athens and to Solon: the latter I 
think is right, and the Pandects ſeem to confeſs it, 4). 
23:4 
| (2) Sole Corporations conſiſting of one perſon and hs 
ſucceſſors, are entirely the invention of modern times. 
(3) By the Canon Law two might make a Corporation. 


Corporations are by our law divided into ſole and aggre- 
gate 
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Secondly, their powers, capacities and incapa- 
cities. . 
Thirdly, how diſſolved. 
Corporations were formed, as appears to me, 


by the permiſſion or grant of the Prince (4), or 


at leaſt by a decree of the Senate at Rome, in 
which reſpect I have ventured to differ, with de- 
ference, from Mr. Juſtice Blackſtone, who ſays, 


that the Civil Law differed from ours, in as much 
| as 


gate, Eccleſiaſtical and Lay, Civil and Eleemoſynary. 
Univerſities, ſays Blackſtone, are Civil, not Eleemoſynary, 
for the ſtipends are not mere donations, but payments for 
work and labour done, but the Colleges in Univerſities 
ſays he, are Eleemoſynary; now why does not the fame rea- 


{mn extend to ſiugle Colleges. | 
(4) In England and Ireland the King's conſent, either 


expreſsly or impliedly given is neceſſary to the creation of 
any Corporation, and I am the more emboldened in ad- 
vancing the opinion in oppoſition to Judge Blackſtone, 
that the Civil Law does not differ from ours in this reſpef, 
becauſe by uſing the word ſcems he appears not to have 
formed a deciſive opinion. The King's conſent with us is 
impliedly given in the caſe of fuch Corporations as exiſt 
by Common Law, and are ſo virtute officiz, ſuch as Biſhops 
and Parſons, or have exiſted time out of memory, ſuch 
as the Corporations of ancient cities. To the exiſtence 


of theſe Corporations former Kings are ſuppoſed to have 
given their concurrence, tho' by lapſe of time no traces 
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as bs it Corporations, ſays he, ſeem to have been 
erected by the mere act and voluntary aſſociation 
of the members, provided fuch convention was 
not contrary to law, for then it was an unlawful 


College ; it does not appear, fays he, that the 


Prince's conſent was neceſſary to be actually 

given to the foundation of them, but merely that 
the original founders of theſe voluntary friendly 
ſocieties (for they were little more than ſuch) 
ſhould not eſtabliſh any meetings in oppoſition to 
the laws of the ſtate. Now this is true of com- 
mon mercantile partnerſhips, or of temporary ſo- 
cieties, formed for the intereſts of particular per- 
ſons, and tò continue during their lives; but as 
to public and permanent communities, intended 
to be perpetual like our Corporations, they ap- 
pear to me to have been always confirmed by de- 
cree of the Senate, or by the Imperial Conſtitu- 
tions; thus Dig. 3. 4. 1. mentions the Corpora- 


of ſuch exerciſe of the Royal Authority now remain. 
This power of ereCting Corporations may be granted by 
the King to another, for qui facit per alium, facit per ſe, 
his ſubject is but the inſtrument. The Chancellor of Ox- 
ford has ſuch a power; theſe poſitions are not meant to 
contradict the power of the three eſtates to erect a Cor- 
poration by Act of Parliament; but then the King is 2 


party, and the charter or letters patent {till uſually proceed 


from him alone. 
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tions of | Bakers, and of Pilots to have been 
thus confirmed, and Dig. 47. lib. 22. 3. fays 
expreſsly, that every Corporation is illegal, 
ni ea vel Senatus Conſulti auctoritate vel Cæſaris 
zvierit, and I am confirmed in this opinion by 
the great care taken to prevent unlawful Col - 
leges, 7. e. illegal meetings or aſſociations, which 
the governors in the provinces were empowered to 
diſperſe, by powers ſomething like our convention 
bills, with particular injunctions reſpecting thoſe 
of the ſoldiery. ſee Dig. lib. 47. tit. 22. 

The powers, capacities and incapacities of Cor- 
porations in the Civil Law much reſemble our 
own. | 

Firſt, The Corporation thus eſtabliſhed, from 
its very end and nature acquired a power of elect- 
ing new members to repleniſh vacancies. 

Secondly, The Corporation like a private per- 
ſon might contract, ſue and be ſued, might grant, 
but could not purchaſe or receive donations of 
lands without a licence (5), nor alienate without 
juſt cauſe. | 


Thirdly, 


(5) Collegium ſi nulla ſpeciali privilegio ſubnixum ſit, Was 
reditatem capere non poſſe dubium non eft, lib. 8. code de here 


"flituen. Their law therefore in general correſponded wit 


bur ſtatutes of mortmain, of which it ſeems incumbent 
| here 
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Thirdly, They were allowed to hold eſtates, the 
common property of the Corporation, to have a 
common cheſt, and I ſuppoſe a common ſeal, or 
ſomething in the nature of it, or elſe it is not 
eaſily conceived how its will was properly fig- 
nified, but of this I have found no expreſs men- 
tion. 

Fourthly, 


here to give a ſhort account, and yet our mortmain add 
have always been aſcribed to the principles of the Feu- 
dal Syſtem, becauſe alienations to corporate bodies de- 
prived the Feudal Lord of his chance of eſcheats, ſince 
| ſuch tenants could neither be attainted or die: and of 
his military ſervices, if the grantees were of a religious 
fraternity. | | „ 
The mortmain acts render void all gifts, grants and 
alienations of lands or tenements to any Corporation 
whatſoever, without licence from the King, and even 
this is not always ſufficient; the principal of theſe having 
been made before the reign of Henry VIII. (until whoſe 
reign the power of willing was not general) did not af- 
fect deviſes by will. In the ſtatute of wills, therefore 
Corporate Bodies are expreſsly excepted; that ſtatute is in 
this country, 10 Car. I. Sefſ. 2. ch. 2. but in England 32 
H. VIII. The 43d of Eliz. empowered deviſes to Corpora- 
tions for charitable uſes; the correſponding ſtatute in 
Ireland is 10 Car. I. ſeſſ. 3. ch. 1. and confines itſelf to 


[Book l. 


- 


Archbiſhops and Biſhops. The Engliſh act 9g Geo. 2. ch. 


36. limits very much Sir ſtatute of charitable uſes, 
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Fourthly, They might make bye-laws for the 
adminiſtration of their own affairs, provided they 
were not contrary to the ſeveral laws of the Em- 

5 pire, 


confining the power of granting for ſuch purpoſes to an 
execution by deed indented, with two witneſſes, made 
twelve months before the death of the donor, and enrolled 
in Chancery, with an exemption for the two Univerſities, 
confining however the latter to the purchaſe of not more 
advowſons than are equal in number to a moiety of their 
Fellows. An act fimilar to this of 9 Geo. 2. was never 
paſſed in this kingdom. 

With reſpeCt to deviſes to Corporations by will avoided 
by the ſtatute of wills, it has been a great queſtion, 
whether the lands or tenements ſo forfeited would be 


forfeited to the Crown, or would revert to the heir; a 


queſtion ſtarted in a notable caſe relative to a bequeſt. to 
the College of Dublin, of which a note ſhall be given in 
the Appendix. | 

A method was introduced in times of Popery, of 
evading the ſtatutes of mortmain by granting for ſu- 


perſtitious uſes, tho' not directly by name to Corporate 


Bodies, as for obits, chantries, &c. This has been ren- 
dered illegal by ſtatute, both in England and Ireland, but 
they muſt be entirely diſtinguiſhed from charitable uſes, 
ſuch as for the maintenance of a ſchool or an hoſpital. 
It is not within the compaſs of this work, to enumerate 
the well-known various efforts of Eccleſiaſtical ingenuity 
to evade the ſtatutes of mortmain, to theſe efforts however 
we have been obliged for the doctrine of uſes and truſts, 
and of common recoveries. 
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pire, or their own private original - conſtitution, 
The exiſtence of this power, tho' there have 
been ſharp controverſies among Civilians upon it, 
is certain, and always inherent 1n all Ma 
_ tions. : 

As to their diſabilities DE: muſt act by a Syn: 
dic, as with us by an Attorney, being an inviſible 
body exiſting only in intendment of law, and for 
the miſbehaviour of the Body Corporate its go- 
vernors only were to be anſwerable in their per- 
ſonal capacities, for inſtance, it could not as a 
body be guilty of treaſon or forfeit therefor, 
and in theſe reſpects our laws agree. Corpo- 
real injuries it cannot receive, being intangible, 
but it may be injured by libels, and puniſh them 
in its Corporate capacity. It could not be out- 
lawed, nor excommunicated, any more than with 

; for ſays Sir Edw. — without in 
to 2 it has no ſoul. c 

Among other inferior incidents, one naturally 
offers itſelf to our enquiry, viz. How many votes 
or what majority of a community bound the 
reſt. Mr. Juſtice Blackſtone ſays, the act of two 
thirds was conſidered as the act of the whole, 
whereas with us any majority will do. Mr. Wood 
and Biſhop Halifax are of the ſame opinion. My 
reaſons for differing, and thinking that the act of 
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any majority was conſidered as the act of the 
whole, are contained in the note beneath (6). 


(6) I have already noticed one error of Mr. Juſtice 


Blackſtone, as to Corporations, here ſeems to be another. 


The writers above mentioned refer to but one authority, 


viz, 3 lib. Dig. ti. 4. c. 3. Now if it were conſiſtent with 
our juſt reverence for them, or poſſible to doubt their in- 


duſtry, we might be almoſt tempted to imagine they 
never looked at the original, which is nulli permittitur 
nomine civitatis vel curiæ experiri, niſi ei cui lex permittit, 
aut lege ceſſante ordo dedit, cum duæ partes adeſſent, aut am- 
flius quam due, The chapter or title is upon the appoint- 


ment of a Syndic or Attorney by a Corporation, the pa- 
ragraph relates merely to that one caſe, and requires not 


the aſſent, but merely the preſence of two thirds: Now 
compare with this the two following authorities which 
they have not mentioned, Refertur ad Univerſos, quod fit 
per majorem partem, 50 lib. Dig. 17. 160. & decreta que 
non legitimo numero decurionum coacto fafa ſunt non valent, 
ge autem municipali cavetur, ut ordo non aliter habeatur, 
quam duabus partibus adhibitis, Dig. lib. 50. tit g. 2. 3. de 
decretis ab ordine faciendis. The former authority ſpeaks 
univerſally z the latter, tho' ſaid particularly of municipa- 
lities, is univerſal in its principle. I do not deny that 
the preſence of two thirds or more was neceſſary, but the 
voice of the majority of that number ſo * e 
a5 the voice of the whole. 

So again, Quod major pars Curie effecerit, pro ea Pabetur 
ar 2 omnes egerint, lib. 19. Dig. ad municipia. 
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108 ON THE RIGHTS [Book 1, 

Corporations were diſſolved at Rome by the 
Prince, by deaths, by ſurrender, by forfeiture, 
So with us, Corporations may be diſſolved by act 
of Parliament, whoſe power is ſaid to know no 
limits, but is on them very ſparingly and cau- 
tiouſly exerciſed—by death of all the members, 
_ vacancies not having been filled up, which is a 
caſe extremely 1improbable—by ſurrender of its 
rights, which Corporations will ſeldom think 
of doing, and ſeldom could, without betraying 
their truſt (7). By forfeiture in conſequence of 
ſome of their franchiſes, rights, privileges or 
duties being neglected or abuſed ; but as ſuch 


cauſes of forfeiture in general are trifling, and 


cannot be taken advantage of ; but by extreme 
ſtrictneſs, or ſummum jus, and have when infiſt- 
ed on uſually ariſen from ſiniſter or arbitrary 
views in government, proceedings to vacate char- 
ters, on account of ſuch forfeitures, have been, 
and are deſervedly odious. The arbitrary pro- 
ceedings in the time of the Stuarts to abrogate 
the Charters of the City of London and other 
Corporations, from whom they found a deter- 
mined oppoſition to their encroachments will 


ſufficiently explain my meaning. 


(7) A ha cenſure was paſſed in the Houſe of Com- 
mons of Ireland, 1641, on the ſurrender of the Charter 


of the College of Dublin; ſee 1 Commons Journal, Iriſh, 
We 
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We muſt not omit among modern queſtions, 
reſpecting incidents to Corporations, powers given 


by founders to the heads of Societies in ſome in- 


ſtances, of putting a negative on the wiſhes of the 
whole, or greater part of the body, which have 
been ſo warmly controverted and denied, I think 
I may ſay exploded within theſe few years. The 


power of founders to inſiſt upon unanimous con- 
ſent to a Corporate act, or to prevent a majority - 


from binding the reſt, unleſs that majority con- 
ſiſted of a certain number, had been in England 
defeated by ſtat .33 H. VIII. ch. 27. But in 
Judge Blackſtone's opinion, a negative power 1n 
the heads of colleges remained; his opinion how- 
ever has been much controverted of late, and 


among thoſe who think him to have been miſta- 
ken we may reckon the learned Profeſſor at Cam- 


bridge, Dr. Chriſtian. 


We have no ſuch ſtatute in Ireland as 33 
H. VIII. ch. 27. but for the moſt part, eſpecially 


in Colleges, there is no occaſion to reſort to any 


act of Parliament to oppoſe ſuch a claim, but 


only to the plain words of the Corporation ſta- 


tutes (8). 
By 


(8) If it was undoubtedly given, it might be a queſtion | 
whether, we having no ſuch ſtatute in Ireland as 33 H. 


VII. the power could be diſputed ; but in moſt caſes 
. it has been claimed, and particularly in the College 
2 of 
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By the Civil Law, conſonantly with reaſon, if 
criminality was annexed to the acts of the mem- 
bers of a Corporation, every one of them was in- 
volved in it, who was not able to ſhew that he 


had at the time expreſsly diſſented (9). 
1 ph One 


of Dublin, there was no occaſion to recur to any act 
of parliament to defeat the claim, but merely to oppoſe 

it by ſhewing from the local ſtatutes that no ſuch power 
had been granted, and that the claim has been founded'in 
error; this has been done in the Univerſity of Dublin, 
in a recent moſt ingenious legal pamphlet, uſually aſcribed 
to a very learned member of the ſame, and the opinion 
of him and his brethren was confirmed by that of the viſi- 
tors. Similar determinations have been made by the Court 


of King's Bench, Cowper, 337; and by the viſitor of 


Clare Hall, Cambridge, upon ſimilar expreſſions, which 


are the uſual language of College ſtatutes, guardianus, ma- 
gifter aut præpgſitus & major pars ſociorum, that they do not 
give to ſuch head a negative on the proceedings of the 
fellows. | DR. 4 
(9) From this poſition, which I conſider as univerſally 


applicable, I have been always of opinion that there is 


inherent in the members of a Corporation, or of the 
governing part thereof, a power of entering their dif- 
ſent from any Corporate act in the public regiſtry or re- 
cords of the body; tho” I know this ſentiment is by 
no means general. I ſay diſſent rather than proteſt, be- 
cauſe the latter is uſually ſuppoſed to contain the reaſons 


upon which it reſts, and I ſhould by no means urge 
that 
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One ſpecies of Corporations deſerves particular 
attention, and more ample diſcuſſion of their in- 
cidents, Colleges framed for the advancement of 


learning (10). 


Theſe 


that every man has a right to inſert on the face of the 
public regiſtry reaſons which may be futile, abſurd, or 
inſulting to the majority; but it ſeems to me conform- 
able to every principle of reaſon, that he ſhould have a 
power of expreſſing his diſſent, in defence of his charac- 
ter, as well as proteCtion of his perſon or property. 

(10) It was not till after the revival of letters in Europe, 
that Colleges and Univerſities began to aſſume their pre- 
ſent form. Indeed I think it may be ſaid, not until the 
13th century, for it is in that century that firſt occurs 
ſome obſcure mention of Academical degrees; much of 
the honor however of founding and putting them into 
their modern ſhape, 1s attributed to Peter Lombard, at 
Paris, and Gratian, at Bologna, the former of whom 
lived in the 11th, and the latter in the 12th century, and 
probably they were during thoſe two centuries making 
their progreſs from the form of common ſchools in ca- 
thedrals and monaſteries, where for the moſt part gram- 


mar only was taught, to the complete conſtitution of 


Colleges which they attained in the 13th century, when 
they began to confer degrees. It may be aſked, was not 
Oxford with ſome other Univerſities founded as early as 
the gth century? It is true there were numerous ſtudents 
there, and profeſſors who read lectures in grammar, rhe- 

toric 
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Theſe in their preſent ſtate and form ſeem to 
have been entirely the fruits of modern invention, 


The Grecian youth who attended the ſchools of 
pluloſophy and rhetoric, liſtened to teachers not 
authorized by the ſtate, nor formed into Corporate 
Bodies on a public foundation, endowed with cer- 
| tain powers and capacities by the founder, ſubject 
to his laws, and poſſeſſed of funds diſtin& from 
the honorary fees of the ſtudent. 

The 


toric, divinity, philoſophy, arithmetic, geometry and af. 
tronomy; but ſtill ſuch ſeminaries of learning were uſu- 
ally called only ſchools or ſtudies, and were not founded 
or endowed or furniſhed with powers of beſtowing public 
diſtinctions on learning like degrees, nor did the ſtudents 
live under the ſame roof, The Univerſity of Paris was 
the firſt which aſſumed the form of our modern Col- 
leges, and from thence other Univerſities originally bor- 
rowed moſt of their conſtitutions. | 

The Civil Law claims particular merit in the advance. 
ment and encouragement of theſe ſeminaries, for it was 
at firſt chiefly owing to that inordinate and univerſal paſ- 
fon, which ſeized mankind, (after the diſcovery of the 
Pandects at Amalfi) for the ſtudy of this law, that ſuch 
numbers flocked to the Univerſities where it was taught. 
The objects of ſtudy in theſe revered communities were 
divided into four branches: divinity, law and phyſic 
compoſed three of theſe, and the arts and ſciences ce- 


mented under one head, formed a fourth. The power 
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The ſtate ſometimes encouraged the philoſo- 
pher ſo far as to give him an aſſigned and fixed 
ſeat of inſtruction, as the Academy to Plato, and 
the Lyceum to Ariſtotle; but their diſciples did 
not obtain, in conſequence of their attendance, 
any privileges ſimilar to thoſe of graduation with 
us, nor was that courſe of ſtudy made a neceſſary 
preparative 


or faculty of teaching theſe was beſtowed by the ſtate 
to the ſeminary, by the ſeminary to the individual, and 
hence in proceſs of time, theſe branches of learning came 
to be called faculties, and the criterion or eſſential dif- 
ference of an Univerſity was the power and licence of 


teaching the four faculties, the ſuppoſed compaſs of Uni- 


verſal knowledge; hence in my opinion, even indepen- 


dent of the ſpecial words of its charter, Dublin is pro- 


perly an Univerſity; ſo is Glaſgow, tho? conſiſting of 


but one college. 
One of the moſt diſtinguiſhing features of modern 


| Univerſities, is the power of conferring degrees, of the 


origin and nature of which no better account in my 
opinion can be found, than that given by Attorney Ge- 
neral York, afterwards Lord Hardwicke, in the caſe of 
Dr. Bentley, who had been degraded from all his degrees 


by the Univerſity of Cambridge; the power of granting 


degrees, ſays he, flows from the Crown, they were origi- 
nally in nature of licences to profeſſors in ſeveral profeſ- 
forſhips, and are now titles of diſtinction and prece- 


dence. If the Crown erects an Univerſity, the power of 
granting 


— ———— as TIE WIG 


= - = - 
. EO Pt mengen 1 L * 
l . —_ * 
e on IO RIOTs 


. 
5 0. ages Fs ge, hep, 
Lc 4 {a ow 


0 — 


8 8 —_—_ . than 
2 f 7 . DN ; 
r ·.bi brett < — 2 2 — 


822 OTE 
DN = ea y 


114 ON THE RIGHTS [Bockl 


preparative to any profeſſion z whether this ſyſ. 
tem was the beſt, I have not here room to enquire, 
It has been diſcuſſed by Dr. Smith in his Wealth 
of Nations, who ſeems to lean much againſt mo- 
dern Univerſities. But perhaps I may embrace 


| ſome other occaſion of meeting the many and 


various recent attacks upon theſe celebrated ſemi. 


naries. 
At 


granting degrees is incident to the grant; they are not 
properly freeholds, or civil temporal rights, and tho' 


temporal rights be annexed to them, yet the Univerſity is 
not thereby deprived of their power of degradation, as 


a Biſhop tho' he has a freehold and a ſeat in Parliament, 
may be deprived by his metropolitan. That queſtion 
however was not decided by the court, the proceedings 


againſt Dr. Bentley having been irregular for want of his 
being duly ſummoned, and J. Forteſcue indeed doubted 


whether, as degrees proceed from the Crown, the Uni- 
verſity could degrade. | 
Regents were originally teachers of the younger part 
of the Univerſity, and they were diſcharged of this onus 
after they had performed it a ſufficient time, and became 
non-regents ; ſee this diſtinction diſcufſed in the cele- 
brated cauſe of the King v. the Vice Chancellor of Cam- 
bridge, on the great conteſt for the office of high ſteward 
of that Univerſity in 1765, between Lord Sandwich and 
Lord Hardwicke, 3 Burr. 1647. | | 


The title of Bachelor, Baccalaureus from Bacca lauri, was 


introduced by Pope Gregory the gth. in the 13th century, 
the idea perhaps taken from the military order, a Knight 
Bachelor, 
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At Rome, in the times of the Emperors, 
the profeſfors in different ſciences began to re- 


ceive regular ſtipends out of the public treaſury, 


to be authoriſed by the ſtate, and to become ſub- 
je& to regulations and a form of diſcipline by it 
ordained. Conſtantine, Theodoſius and Juſti- 
nian feem to have been the chief promoters of 
theſe plans. The inſtitutions for the purpoſe of 

teaching 


Bachelor, ſometimes meaning a young Cavalier who had 
ſerved one campaign, and might be ſaid to have arrived at 
the firſt ſtep or degree in arms. 

J ſhall now proceed to ſpeak of collegiate duces; diſci- 
pline, property and privileges. 

As to their duties, I ſpeak not of the general duty, 


of promoting ſound religion and learning, nor of the par- 


ticular injunctions of their ſeveral ſpecial ſtatutes; but 
of ſuch rules as are preſcribed to'them by the Canons of 
the Church or the Laws of the Land. By the act of uni- 
formity 17 and 18 ch. 2. no form of prayer but the Li- 
turgy of the eſtabliſned church is to be uſed in any Col- 
lege Chapel, under ſevere penalties. It is alſo enaCted, that 
all maſters and fellows of Colleges and ſo forth, muſt ſub- 
ſeribe the acknowledgment of conformity and allegiance, 
uſually called the declaration, on pain of diſability or de- 
privation, and that heads of colleges ſh: ll alſo ſubſcribe 
the 39 Articles, and the book of Common Prayer. By 
the 1ſt of G. I. ch. 13, in England, all heads and mem- 
bers of colleges muſt take the oaths of allegiance, ſu- 
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teaching the laws in particular begin. from the 
zd century to offer an appearance ſomewhat re- 


ſembling modern colleges. If we had here full 


leiſure to examine the traces handed down to us 
of the legal ſchools of Rome, Conſtantinople 


and Berytus, now Beroot in Phenieia, to which 


three places Juſtinian latterly confined this ſtudy, 
we ſhould find ſome ſtrong marks of affinity. We 
know 


premacy and abjuration, in one of the King's courts, 
ſix months after admiſſion, on pain of deprivation. I 


find no ſuch act in our ſtatute book, but as the ſtatute 


of 2 Anne, ch. 6. Iriſh, had enjoined all perſons taking 
offices civil or military, to take theſe oaths, (tho' it is 
doubtful whether our fellowſhips come within theſe 
words) yet we have always thought it prudent to do fo, 
as alſo to qualify by taking the ſacrament. 

The Canons require in colleges regular performance 


of divine ſervice, and adminiſtration of the ſacraments, 


and enjoin the wearing ſurplices and hoods. 
As to diſcipline, the particular mode of it being ordained 


and regulated by the ſtatutes of each eollege, our principal 


enquiry mult only be, how in general it is to be enforced; 


and here beſides the ordinary power veſted inthe immediate 


and reſident governors of the college, there is incident to 
every college, and indeed to every Corporation, an extra- 
ordinary or viſttatorial power what makes this leſs ob- 
ſervable in moſt civil Corporations, is, that the King 1s 
their viſitor, and as he can only viſit in his Court of 
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know that the ſtudents in thoſe places went thro” 
à courſe which laſted five years, and were di- 
vided into five ſeveral claſſes, with diſtinguiſhing 
names to each; during the firſt, or freſhman 
year, they were called dupondii *, a name intimat- 
ing that they were yet of no value; in the ſecond 
year they read the edict, and were called edictalt; 
in the third Papinianiſts, their ſtudy being Papi- 
. nian's 
King's Bench, and not in perſon, we confound his vifi- 
tatorial power with the exerciſe of it, in and by that 
court. All Corporations have their viſitors, for other- 
wiſe, without ſuperintendance and inſpection, they might 
be ſubject to endleſs abuſes ; thoſe merely civil the King, 
unleſs they have been endowed by a ſubject, and derive 
all their property and ſubſiſtence from him, in which cafe 
the ſubje& is eſteemed the founder and viſitor, tho' he ob- 
tains the charter of incorporation, of neceſſity, from the 
King. In eleemoſynary the founder is viſitor, becaufe 
tho' the incorporation eomes from the King, the endow- 
ment comes from the founder, and therefore he is re- 
warded with the power of viſitation, it being juſt that 
he who has given his property for a charitable purpoſe 
ſhould have a power of ſeeing that it be properly ap- 
plied, 
With regard to Eccleſiaſtical Corporations, the ordi- 
nary is the viſitor; this was the rule of the Canon Law, 


The lower claſſes have always been ſubject to a joke; in a college 
m America, where the author was for -a ſhort. time, the claſs of the 
| Icon year, were called Sepbimores, compounds of ſenſe and folly. 
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nian's works; in the fourth avrs, from , as 


having a power to anſwer queſtions like our Bat- 
chelors ; in the fifth alutoi. | 

In the 11th book of the Code, tit. 18, it ap- 
pears that no perſons under pain of infamy and 
baniſhment were permitted by law to teach as 
public profeſſors (tho' they might as private pre. 


ceptors in private houſes) unleſs eſtabliſhed by 


government, 


and is adopted by ours. The King is the ſupreme' ordi- 
nary, he therefore can viſit the metropolitan, the metro- 
politan the biſhop, and the biſhop all Spiritual Corpora- 
tions, within his dioceſe, ſuch as deans and chapters, 
parſons, &c. who are ſole Corporations. 

From theſe rules we are to deduce who are the viſitors 
of colleges or univerſities. Of Univerſities being Civil 
Corporations, the King is viſitor in his court of K. B. 
tho' ſome ſay they have no viſitor. Colleges are not ecele- 
Gaſtical Corporations, tho? it was held otherwiſe formerly, 
and tho' from ſuch opinion, where viſitors were not ex- 
preſsly appointed by the founders, biſhops have frequently 
uſurped the power of viſitation, which is remarkably the 
caſe of the biſhop of Ely, at Cambridge, who by long 
preſcription, is now become the acknowledged viſitor of 
many of the colleges there. Colleges then are lay Cor- 
porations, even tho' compoſed of eccleſiaſtical perſons, and 
are ſaid to be eleemoſynary, tho' the general Corporate 
body of the univerſity is not. The power of viſitation of 


them therefore exiſts in the founder and his heirs, which 


power 
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government, and that the government had eſtab- 
liſhed in the Capitol a foundation of public pro- 


lelſorſhips, viz. one of philoſophy - two of lau— 


three latin profeſſorſhips of rhetoric, four of gram- 
mar —five greek profeſſors of logic, and four of 
grammar, who could not teach privately under 
the ſame penalties of exile and infamy. 
The 


power they may grant and aſſign over to others, as is done 


by the King in our ſtatytes to the viſitors there named. 


A ſpecial viſitor being thus made, if he does not ex- 


ceed his powers, i. e. if he determines on a matter which 


comes within his juriſdiction, tho his determination be 
wrong, it is final and concluſive, and there is no appeal. 
This was decided in a very ſolemn manner, and after 
much debate, in the reign of King William, in the fa- 
mous cauſe of Philips and Bury. The caſe was briefly 


this: Dr. Bury, rector of Exeter college, Oxford, depri- 


ved Colman, one of the fellows, for incontinency. Col- 
man appealed to the biſhop of Exeter, viſitor ; the viſitor 
ordered him to be reſtored, the rector and ſenior fellows 
refuſed to obey the order. The viſitor ſuſpended five ſe- 
nior fellows, and deprived the rector for contumacy. He 
appealed to the King's Bench, and the principal queſtion 
was, whether the King's Bench had any power to relieve 
him. Holt, Ch. J. a moſt eminent and public ſpirited 
Judge thought they had, the three other judges thought 
otherwiſe; and the opinion of that majority has been the 
rule of the court ever ſince, who favour the doctrine on 
thi principle, that law ſuits among members of learned 
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The honors and privileges beſtowed in conſe- 


quence of proficiency in ſcience, are every where 


to be found in the Juſtinian law. The profeſſors 


and ſtudents were exempt from civil offices, and 
from the reception of ſtrangers; no noiſy trade 
could be carried on near theſe ſeminaries, which 
were uſually called auditories ; they were free 

from 


ſeminaries ſhould be diſcouraged as much as poſſible, and 
that it is better that one perſon ſhould ſuffer, than that 
the diſcipline, government and peace of the _ 
ſhould be deftroyed. So os 

The ſame doctrine was held in Dr. Bentley's caſe, who 
was ſuſpended from all his degrees, for contempt of the 
Vice Chancellor, who had iſſued a proceſs againſt him at 
the ſuit of another famous man, Dr. Conyers Middleton. 


Bentley appplied for a mandamus in K. B. and obtained 


it, becauſe the Univerſity in their return to the condi- 
tional order, had not fet forth that there was a ſpecial 
viſitor, which therefore did not officially *appear to the 
court, who otherwiſe would not have interfered. 

But the King's courts may interfere as to the public 
laws of the land, (for the founder can only give the viſitor 
excluſive juriſdiction as to his private ' ſtatutes and the 
Jaws of the college) for inſtance, if fellows of a col. 
lege ſhould refuſe to take any oaths preſcribed w law, 
previous to their admiſſion. 

The viſitor however muſt obſerve his power, and i 
he exceeds it is liable to an action; if the queſtion 
be whether an offence is committed, he is the proper 

judge 
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from all ordinary taxes, and after twenty years, 
(ſome ſay thirty) honorable exerciſe of their pro- 
feſſion, were entitled to the rank of Count or 
Comes, an honor the nature and degree of which 
is not very clear, Counts or Comites Imperatoris, 
being very various in ſtation power, and honor. 
To obtain theſe privileges, among other requi- 

| ſites 


judge, and perhaps of the kind and degree of evi- 
dence neceſſary to convict 3 but if he puniſhes for that 
which is clearly no offence, does not come within the 
ſtatute, or is clearly not cognizable under his viſitational 


power, an appeal lies to the King's courts. This may be 


iluitrated by a caſe which was decided ſo lately as Eaſter 


term, 1788, in K. B. England. The fellows of Peter 


Houſe, Cambridge, according to the power given them 
by their ſtatute, had nominated and elected two per- 
ions for the office of maſter of the college, and returned 
them to their viſitor, the biſhop of Ely, that he might 
chuſe one of them, which power of election was all 
the ſtatute gave him; he rejected both on pretence that 
lapſe had incurred, and from his general viſitatorial 
power, appointed a third. Mandamus. went to make 
him choſe one of the two elected. I may here obſerve, 
that if ſeveral academical perſons offend jointly, they may 
as in other caſes be puniſhed ſeverally, e. g. if the college 


ſeal be improperly applied or uſed, it is no defence to any 


individual when ſeverally attacked, to ſay, that he fer 
the ſeal in conjunction Vith his brethren; hence again, a 
power of proteſting is neceſſary. 

it 
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ſites, to be matriculated was indiſpenſibly neceſ. 
fary, and queſtions have been made, whether a 


man who was matriculated, and leaves the Uni- 


verſity with no intention of returning again, 
afterwards changing his mind, ſhall have any 


benefit of his former matriculation. 
Conſtantine 


Tf there be a diſpute or queſtion who 1s viſitor, it muſt 
be tried by the King's courts. | 
I will beg leave here to add two caſes which oceur- 
red, the firſt in 1775, the next in 1776; King v. 
Grunden, and King v. Windham. In the firſt, Charles 
Crawford, a fellow commoner of Queen's college Cam- 
bridge, had been expelled; appearing afterwards in the 
garden he was turned out, and indicted the perſon fo 
turning him out for an affault: It was determined that 


independent members are mere boarders, have no corpo- 


rate rights, and cannot appeal to the viſitor. 

In the King v. Windham, who was warden of Wad- 
ham college; a bill had been filed in Chancery againſt 
the warden, fellows and ſcholars. The warden diſap- 
proved of the anſwer of the fellows, put in a ſeperate 
anſwer of his own, and refuſed to put the college ſeal to 
their anſwer, thinking there was ſome contradiCtion in 
this to his own private anſwer ; the parties applied to the 
viſitor, he refuſed to interfere. The majority of the fel- 
lows then applied to the King's Bench ſor a mandamus; 
it was granted, and the court ſaid, that the viſitor was 
right; that viſitors are only to decide private diſputes 


between members of the college, and not a ſuit by a third 
perſon 
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Conſtantine is ſaid to have been the firſt who 
gave falaries out of the public treaſury, tho 
Quintilian, long before, ſpeaks as if he had met 
with ſome public emolument, in conſequence of 
twenty years meritorious ſervice. 


There 


perſon againſt the whole body. So where an eſtate is in 
the college, and they are to act in a truſt, the viſitor can- 
not meddle in a matter which'is the ſubjeC of ſuch truſt. 


| Vide 1 Veſey. 463. 


As to college property, having already mentioned their 
mability to take or purchaſe without a licence, I ſhall 
only obſerve, that the governors of it being only truſtees 
for the purpoſes of the inftitution, can never allenate its 


property except from abſolute neceſſity, ſuch as ex- 


iſted here at the time of the revolution, and the ſame 
was the rule of the Civil Law ; grant it they may in leaſe, 
tor that is neceſſary, and evidently for the benefit of the 
college ; but their leaſes are not valid if made for more 
than 21 years; and until a late remarkable ſtatute in 1796 
changed the law in Ireland, it was neceſſary to reſerve a 
moiety of the full value; in England they may alſo leaſe 
for three lives, 13th Eliz. ch. 10. reſerving in rent a moiety 
of the yearly value; the private ſtatutes of a college 
may reſtrain it to fewer years. The 18th Eliz. ch. 6. 
in England, requires that in all college leaſes, one 
third part of the rent ſhall be reſerved and paid in corn, 
by which means part of the rent, at leaſt, is prevented 
from decreafing with the value of money. By the Civil 
Law corporations could leaſe only for one life or ten 
Jears; by the Ca non only for three. | 
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There was at Conſtantinople, beſides a college 


for the _ of the law, one for the liberal arts, 
and 


I ſhall conclude with a few words, on the privileges of 
Colleges; and here I am ſorry to ſay, that I am forced 
chiefly to look abroad to Engliſh univerſities. Their civil 
juriſdiction, that union of civil and academical power, 
which takes place at Oxford and Cambridge, could not 
poſſibly exiſt in this great metropolis. But they have 
many privileges which might be communicable to us; 
ſome of them highly uſeful ; all honourable. 

Such are the excluſive privilege of printing certain 
books, and the concurrent right of Printing others, as 


acts of parliament. 32 Geo. II. 
The compliment which the law has paid them, of or- 


dering that copies of all books publiſhed ſhall be depo- 
ſited in their libraries, which indeed extend alſo to the li- 
braries of the four Scotch univerſities. 

The privileges of perſons who have taken the degree of 
maſter, with reſpect to holding two livings. The pri- 


vileges reſpecting poſt letters, not being under the con- 


troul of the General Poſt Office, or at leaſt only with cer- 


tain proviſos. 


The giving the univerſities the preſentation to livings 
belonging to popiſh recuſant convicts. 'The diſpenſing 
with reſidence to clergymen, abiding for ſtudy in the 
univerſities, and the exception in their favour which we 
mentioned above, as to bequeſts to charitable uſes. 

The qualification of property requiſite to enable per- 
ſons to repreſent the unverſities in parliament, is diſ- 


155 penſed with in England with reſpect to members 
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and both there and at Alexandria were celebrated 
colleges of Phyſicians. 5 

All theſe colleges were liable to viſitation and 
inſpection, the lay by ſome of the civil magiſ- 
trates, the eccleſiaſtical by the biſhop of the dio- 
ceſe, as may be collected from the 83d Novel. and 
the Dig. 47. 22. I. 


of the univerſities themſelves, but this exception is un- 
neceſſary here, there being no ſuch qualification act. 


In exemption from taxes, we enjoy much the ſame 


privileges with the univerſities of England, and however 
llattering it might be to obtain their ſmaller exemptions 
and privileges, while we rival them in ſound learning and 
uſeful ſcience, we have little to envy or to lament. 


r 


Miſcellaneous Caſes reſpecting Colleges, determined "fence 
the year 1785. | 


A Mandamus lies to a viſitor to hear an appeal and 
give ſome judgment, Rex v. Biſhop of Lincoln, 2 Term 
Rep. 338. | 

The viſitor of Jeſus College Cambridge need not hear 
parol evidence on an appeal, it is ſufficient if he receives 
the grounds of the appeal, and anſwer it in writing. 
R. v. Biſhop of Ely, 5 Term Rep. 475. | 
| | N. B. The 
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By grammar, ſo often mentioned, was an- 


ciently underſtood not merely the rudiments of 
languages, but Claſſical Learning 1n general. 


N. B. The doctrine in the laſt caſe, ſeems to be general, 


but appears ſo extraordinary, that it is to be hoped from 
ſome expreſſions in the caſe, that it applies only to that par. 


ticular College. 

If no ſpecial viſitor be appointed by a founder, in de. 
fault of his heirs, the right falls to the King. Ret v. 
C. Hall, Cambridge, 4 Term Rep. p. 433 

Engliſh ſtatutes allowing privileges to the Univerſities, 
mean only the Engliſh Univerſities. Jones * Smart, 


Term Rep. 449. 


N. B. A viſitor cannot compel a ſpecific performance 


of an agreement between a college and a ſtranger; nor 


can a Viſitor adminiſter an oath. See Cow. 378, and 


Douglaſs 342. 
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The order purſued in this book is as near 
to that of Judge Blackſtone as poſſible; but 
as the Civil Law knew not the diſtinQion 
between real and perſonal eſtates, the reader 
muſt not expect to ſee the titles to thing 
real and perſonal ſeperately handled, as they 
are by him, nor conſequently the ſame title 
repeated ; as for inſtance, by occupancy, by 
forfeiture or by will, as he is obliged to do, 
firſt under the head of Title to 'Things Real, 
afterwards of 'Things Perſonal, 0 
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ORIGIN or PROPERTY, 
AND 


DIVISION or THINGS. 


Tas Civil Law does not enter into the minute 
and ſubtle diſquiſitions about the natural origin 
of property which have employed the pens of 
Grotius, Locke and Blackſtone. As far however as 
it has touched upon them it agrees, (in the opinion 
of Mr. Gibbon)with the Oxonian Profeſlor, in de- 
riving it from occupancy. To me it ſeems rather 
to coincide with Grotius, who deduces it from 
an implied compact of nations; for in fact, it 
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ſpeaks of occupation only as one of the titles to 
property ariſing from natural law, 1. e. ſays Juſ. 
tinian, from the Law of Nations, ſhewing that 


he is not ſpeaking of the Law of Nature univer- 


fally and in the abſtract, as it operates in a fate of 
nature, but only as it becomes a part of the Lay 
of Nations. The language of Juſtinian in the In- 


ſtitutes is this—that all rights to things ariſe 


from the Law of Nature that is the Law of Na- 
tions, or from Municipal Law(1). Under the firſt 
he reckons occupancy, acceſſion and tradition; 
under the latter, preſcription, donation, inheri- 
tance, &c. | 

Next to the conſideration 15 property in gene- 
ral, and its origin in the Law of Nature, natural 
order teaches us, firſt to treat of the diviſion of 
things, then of property in them, and laſtly of 


the particular modes of acquiring title to them, a 


method which has been purſued by the clear 
mind of Mr. J. Blackſtone, and which I ſhall 
endeavour to follow, eſpecially as Juſtinian here 


by no means furniſhes a clear model for imita- 
tion (2). 


In 


(1) Accordingly Mr Blackſtone ſpeaks of that rule of 
the Law of Nations, recognized by the Laws of Rome, Quod 
nullius eſt, id ratione naturali occupanti conceditur. 

(2) Juſtinian in his inſtitutes is in this reſpect extremely 


immethodical, for in the firſt chapter of his ſecond book, 
he 
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In their diviſion of things, the Roman Juriſts, 
are much more minute, accurate and metaphy- 
ſically exact than ours; things were, according 
to them, either in patrimonio, capable of being poſ- 
ſeſſed by ſingle perſons excluſive of others, or ex- 
ra patrimonium, incapable of being ſo poſſeſſed. 

Things extra patrimonium were common, 72. e. 
free to all mankind; public, 7. e. belonging to ſome 
nation or people; univerſitatis, i. e. belonging to ſome 
certain city, ſoctety or corporation; or fourthly, 


things nullius, belonging to nobody, which included 


all things conſecrated and devoted to religious 
uſes, which are diſtinguiſhed into ſacred} ſanct 
and religious. = 

This was the diviſion of things in relation to 
their propertyſhip—with reſpect to their nature, 


he begins with the diviſion of things—then proceeds to 


the titles to them acquirable by the Law of Nature and 
Nations, and in the ſubſequent chapters of the ſame 
book returns to diviſions of things, and to quantity of in- 
tereſt in them, thereby poſtponing the enumeration of 
the other methods of acquiring property viz. thoſe by 
municipal law, and awkwardly ſeparating theſe titles to 
property from the former, i. e. from thoſe ariſing from 
the Law of Nature and Nations, by the interpoſition of 


the chapter of corporeal and incorporcal things, and of 


ſervices, uſufruct and uſe. 
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ſpeaks of occupation only as one of the titles to 
property ariſing from natural law, 5. e. ſays Juſ. 
tinian, from the Law of Nations, ſhewing that 
he is not ſpeaking of the Law of Nature univer- 
fally and in the abſtract, as it operates in a ſtate of 
nature, but only as it becomes a part of the Lay 


of Nations. The language of Juſtinian in the In- 


ſtitutes is this—that all rights to things ariſe 
from the Law of Nature that is the Law of Na- 
tions, or from Municipal Law (1). Under the fir 
he reckons occupancy, acceſſion and tradition; 
under the latter, N denation. inheri- 
tance, &c. | 

Next to the conſideration of property in gene- 
ral, and its origin in the Law of Nature, natural 


order teaches us, firſt to treat of the diviſion of 


things, then of property in them, and laſtly of 
the particu/ar modes of acquiring title to them, a 
method which has been purſued by the clear 
mind of Mr. J. Blackſtone, and which I hall 
endeavour to follow, eſpecially as Juſtinian here 
by no means furniſhes a clear model for imita- 
tion (2 . 
| 130 
(1) Accordingly Mr Blackſtone ſpeaks of that rule of 
the Law of Nations, recognized by the Laws of Rome, Quod 


nullius eſt, id ratione naturali occupanti conceditur. 
(2) Juſtiuian in his inſtitutes is in this reſpect extremely 


immethodical, for in the firſt chapter of his ſecond book, 
I 
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In their diviſion of things, the Roman Juriſts, 
are much more minute, accurate and metaphy- 
fically exact than ours; things were, according 
to them, either in patrimonio, capable of being poſ- 
ſeſſed by ſingle perſons excluſive of others, or ex- 
ra patrimonium, incapable of being ſo poſſeſſed. 

Things extra patrimonium were common, i. e. 
free to all mankind ; public, 7. e. belonging to ſome 
nation or people; univerſitatis, 7. e. belonging to ſome 
certain city, ſociety or corporation; or fourthly, 
things nullius, belonging to nobody, which included 
all things conſecrated and devoted to religious 
uſes, which are diſtinguiſhed into ſacred} ſanct 
and religious. | 

This was the diviſion of things in relation to 
their propertyſhip—with reſpect to their nature, 


he begins with the diviſion of things—then proceeds to 
the titles to them acquirable by the Law of Nature and 
Nations, and in the ſubſequent chapters of the ſame 
book returns to diviſions of things, and to quantity of in- 
tereſt in them, thereby poſtponing the enumeration of 
the other methods of acquiring property viz. thoſe by 


municipal law, and awkwardly ſeparating theſe titles to 


property from the former, i. e. from thoſe ariſing from 
the Law of Nature and Nations, by the interpoſition of 
the chapter of corporeal and incorporeal things, and of 
ervices, uſufruct and uſe. | 


Ee they 
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they were divided. into corporeal and incorporeal 


—and the corporeal again into moveable and im- 
moveable. This is the order and manner of di. 
viſion choſen by Juſtinian in the Inſtitutes, and 
we ſhall follow it (3). | 
Things common to all, are thoſe which being 


| given by Providence for general uſe, cannot be 


reduced to the nature of property ; ſuch are the 
air, running water, the ſea and the ſhores of the 


ſea. By ſhore the inſtitutes mean up to high wa- 
ter mark, or (where little or no tides as in the 


Mediterranan,) as high as the higheſt winter wave 
waſhes (4), but if a man by preteription, from 
time 


(3) The order adopted by the famous Roman lawyer, 
Caius, and apparently approved in the Digeſts, is ſome- 
what different; he firſt diſtinguiſhes things into thoſe of 


divine and thoſe of human right, things of divine right 


he ſeparates into ſacred, ſan& and religious—thoſe of 
human into things in patrimonio and extra patrimonium, 


and under the res nullius a ſub-diviſion of the latter, con- 


fiders not only holy things, but thoſe which tho not con- 
ſecrated wanted a maſter, ſuch as the hereditas jucens. 


| Juſtinian confines the res nullius to things of divine 


right. 

(4) Notwithſtanding this poſition of the ſea being 
common, many nations in modern times have claimed 
dominion over parts of it, as the Venetians over the Adri- 
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time immemorial had the uſe of running water, 
(5) as for a mill, his caſe was an exception to the 
general rule, but he muſt not waſte the water 
unneceſſarily, and mills and other buildings might 
be erected on rivers by particular licence. Vid, 
Digs. 48. 8. 

Things public. Among things public Juſtini- 
an principally notices, harbours, banks, and ri- 
vers, and the right of fiſhing in them. By the 
Civil Law the rivers were public ; of excluſive 
rights of fiſhing the Romans had no notion, any 
more than of Game —_ (6) and the inhabi- 

| tants 


atic, the King of Denmark over the Sound, and the 
King of Great Britain over the 4 ſeas. The learned Sel- 
den even contends that the ſea is as capable of becoming 
property as the land. Undoubtedly where nations have 
taken upon themſelves the burthen of freeing the ſea from 
pirates, or erecting light houſes on dangerous coaſts, they 
have a right to reimburſe themſelves by duties upon paſ- 
ling ſhips, nor is it to be underſtood that foreign nations 
have a right to uſe the ſhore of the country againſt the 
will of the inhabitants, except from inevitable diſtreſs. 
(F) By Magna Charta the appropriating running wa- 
ter, which it ſeems unnatural to reſtrain, was prohibited, 
conſequently the rivers fenced at that time were directed 
to be laid open. | 
(5) It is their peculiar praiſe, ſays Gibbon. With us 
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tants of the waters became the property of the 
firſt occupant ; nor was any obſtruction or diver- 
ſion of a river allowed. See Dig. Lib. 43. 

A bank of a river might have been private 
property, but it was ſo far publick that all per- 
ſons had a right to come upon it for certain pur- 
poles, for inſtance for a towing path (7). 
| Res Univer/ſitatis, or Things belonging to citiesor 
bodies politic. Such things belong to the Corpo- 


by the Feodal Polity, the Prince claimed a right of grants 
ing franchiſes of free fiſhery in rivers, which by an odd 
perverſion of language means excluſive fiſhery ; but theſe 
rights of fiſhery in conſequence of Magna Charta, muſt 


be as old as Henry IT's time. Probably very few of our 


preſent fiſheries could boaſt ſuch antiquity, or are really 
legal, but being proved to have exiſted longer than the 


memory of the oldeſt men living, are preſumed to have 


been from Hen. II's time, no proof appearing to the con- 
trary. Many Gentlemen in Ireland ſupport their titles 
to fiſheries by grants from Charles II. but ſuch grants 


convey nothing, being directly contrary to Magna Char- 


ta, and are only corroborating evidence of the rights be · 
ing from time immemorial. 

A ſubject may have by preſcription a right to a ſeveral 
fiſhery in an arm of the ſea, 4. T. R. 437. 
(7) This rule of the Civil Law, adopted alſo by our 
Bracton, was much inſiſted on in the caſe of Ball v. Her- 
bert, 3 Term. Reports, when however it was determined 
that by the Common Law of England, the publick are 


not entitled to tow on the banks of navigable rivers. 
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ration or body politic in reſpe& of the property of 


them, but as to their uſe they appertain to all 
thoſe perſons that are of the Corporation or body 
politic ; fuch may be theatres, market-houſes and 
the like (8). 

Res Nullius, or Things which are not the as 
or property of any perſon or number of men, 
are principally thoſe of divine right ; they were 
of three (9) ſorts—things ſacred; things religious, 
things ſanct. Things ſacred were thoſe which 
were duly and publicly conſecrated to God by the 
prieſts, as churches and their ornaments, their 
chalices, books, &c. 

Things religious were thoſe places which be- 
came ſo by burying in them a dead body, even 
tho' no conſecration of theſe ſpots by a prieſt 
had taken place. 

Things ſanct were thoſe which by certain reve- 


(8) They differ from cs , the latter belonging 


to a nation. 

9) For tho? Caius in his diviſion of things, makes them 
to conſiſt of derelicts, treaſure trove, the hereditas jacens, 
or an inheritance lying before it be entered on or appro- 
priated, yet as theſe are of a private nature, and capable 
of proprietorſhip, Juſtinian more properly confines the 
"es nullius to things of divine right. 


augmented 
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augmented by the addition of religious ceremo- 
nies, were guarded and defended from the inju- 
ries of men, ſuch were the gates and walls of x 
city, offences againſt which were capitally pu- 


niſhed. 


We have now done with things extra patrims- 
uium, and muſt remind the reader that things i 


_ patrimonio are divided into corporeal and incorpo. 


real, and the corporeal again into moveable and 
immoveable. | 
Corporeal things are thoſe which are viſible 
and tangible, as lands, houſes, jewels, &c. incor- 
poreal are not the object of ſenſation, but are 
the creatures of the mind, being rights iſſuing out 
of a thing corporeal, or concerning or exerciſable 


within the ſame. 


Corporeal things are either moveable, as ſilver, 


gold, houſhold goods : or immoveable, as lands 
and houſes (10). 


Corporeal things may be unoccupied ; or held for 
life, or leſſer term, or in inheritance ; in the ſecond 
caſe the Engliſh Law calls them tenements, in the 


third hereditaments. So 1ncorporeal rights may 


be tenements or hereditaments, as they are to 
exiſt for the life of the individual or to deſcend 
to 


| (10) Moveables and immoveables are more uſually and 


technically called by our Law, things real and perſonal ; 
thus 
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to his poſterity. The Civil Law does not make 
uſe of theſe terms, but yet like the Engliſh, in 
the diviſion of things, pays more peculiar atten- 
tion to thoſe of an incorporeal nature, which we 
may if we pleaſe, to keep up the analogy, call 
hereditaments. 85 


thus Mr. Blackſtone defines in the ſecond chapter of his 
ſecond book, things real to be ſuch as are fixed and im- 
moveable; things perſonal to be goods, money, and other 
moveables; yet in his twenty-fourth chapter he is forced 
to depart from this definition, and to acknowledge that 
things perſonal include ſomething more than moveables 
viz. what we call chattels real, (as leaſes for years,) which 
he ſays are of a mongrel, amphibious nature. Such awk- 
ward effects ariſe from our diſtinctions of real and per- 
ſonal property, and ſo much ſuperior is the ſimplicity of 
the Civil Law. 
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Of Things or Hereditaments Tncorporeal. 


8 TARESE being very numerous and various, 


legal writers have uſually ſelected ſome of the 


principal for diſcuſſion. This Judge Blackſtone 


has done to the number of ten. 
The Civilians, tho' they enumerate many, ſuch 


as the rights of inheritance and thoſe ariſing from 


contracts, refer moſt of them to other proper 
heads, and confine themſelves under this title to 


what they call ſervitutes or ſervices. On this 
head therefore of incorporeal hereditaments, the 
Engliſh lawyer is not to expect diſcuſſions ſimilar 


to thoſe of Blackſtone, on rents, commons, &c. 
but rather upon ſubjects which in the Engliſh 
law would be ranked and conſidered under the 


titles of eaſements or nuiſances, for ſo the ſervices 


of the Roman Law would be claſſed by us. 
It may be agreeable however to the reader, 


before we proceed to thele ſervices, to know what 
the Civilians have delivered to us, upon ſome of 


the ſorts of incorporeal hereditaments, choſen by 
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Mr. Blackſtone for ſpecial conſideration, which 
are advowſons, tithes, commons, ways, offices, 
dignities, franchiſes, corrodies or penſions, annui- 


ties and rents. 85 
On Advoteſons it will be immediately perceived 


by the conuſant of hiſtory, little or nothing can 
be expected. The jus patronatus, or right of the 
perſon who built and endowed a church to nomi- 
nate the officiating miniſter appears to have been 
allowed in the Roman law, Nov. 26. tit. 12, ch. 2. 
and Nov. 118. ch. 23. but was too young and 
infrequent to afford room for much diſpute, or 
conſequently to demand much legal regulation. 
Tithes ; the ſame almoſt may be ſaid of tithes. 


| In the earlieſt times of chriſtianity the clergy 


were ſupported by gratuitous donation ; the 
piety of the times rendered that ſupport ample 
and liberal, and prevented or anticipated re- 
courſe to any claim of right; that fervour of 
piety had not ſubſided in the ſixth century, the 
zra of Juſtinian's reformation of the law. It is 
not I believe any where alleged, that tithes were 
claimed as a right until the fourth or fifth centu- 
ries, tho? voluntary contributors had often made 
z tenth the meaſure of their devout remunera- 
tion of the ſervices of the prieſthood, and the 
claim does not ſeem to have been as yet ſo gene- 
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known to the Engliſh Laws. 


were ſpecial and minute; their rights were either 


the two former, and ſuperadded the privilege of 


4% ON THE RIGHTS ([BookIt 


ral or ſo acknowledged, as to employ any yu 
in the body of the Civil Law. | | 
Common, or right of common. Of this right 
the Civil Law treats ſlightly and generally, among 
the various claſſes of ſervices due by the land of 
one man to another : it recognizes particularly the 
jus paſcendi pecoris, but does not enter into ſpecial 
diſtinctions of the different ſpecies of common 


Mays, or rights of way. The diviſions here 


iter, actus, or via vel aditus ; iter was a right for a 

man to go on horſeback, or in a ſedan over ano- | 
ther man's land to his own, and where ſuch right 
exiſted, and the road was out of repair, he who 
had the right of way might go over any part 
of the land he pleaſed (1). Afus was a right of 
walking, riding, driving cattle or a cart over 
another man's ground (2). Via or aditus, included 


drawing ſtones or timber, or leading any body of 
men over the ground, provided it were done 
without damage to the corn or graſs, within a 


(1) The Law of England agrees ſays Blackſtone, but 
he is miſtaken except where the owner of the land is 
bound to repair. See Doug. 716. 

(2) Called in England a pack or prime way. 


ſpace 
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ſpace conſiſting of eight feet at leaſt ſtraight ways, 
and of ſixteen feet upon turnings. All theſe rights 
of way might as with us ariſe from ſpecial agree- 
ment —permiſſion or reſervation—by preſcription, 
or from neceſſity where one man's land is entirely 


ſurrounded by another's (3). 


Rents,— All rents could be recovered by diſ- 


treſs, and nothing being known to them analo- 
gous to the feodal tenures, conſequently there 
were no ſuch diſtinctions as rent ſervice, rent 


ſeek, &c. 


The rent might be either in money, or in a 
certain quantity of proviſions, or in a portion of 


the fruits. The place and time for paying the 
rent, ſeem to have been regulated nearly as with 
us; the time expreſs/y ; it being a general princi- 
ple of that law, that he who has a term for pay- 


ing any thing, is not in delay till the laſt moment 


of that time is expired (4); but it does not ſay 
with our law, that though the rent be not due 
till midnight, it ſhall be payable before ſun- 


(3) A way with us may be pleaded as from neceſſity ; 


and in' pleading, the kind of way muſt be particularly 
ſhewn, whether it be a footway, horſeway, or cartway. 
Vid. Yel. 164. 1 Durn. and Eaſt. 560. 6 Mod. 4. 


(4) Ne eo guidem iþſo die, in quem ſtipulatio facta eſt, | 


quia totus is dies arbitrio ſolventis tribui pote 5 See Inſt. de 
Verb. Obl. 
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ſet {5). The place impliedly, it being a general 


principle allo, that where no place expreſſed, the 
thing ſhould be delivered, or paid where it hap- 


pened to be. Vide lib. 38. Dig. The thing to 


be paid therefore being the fruits, or ſomething 
in lieu of them, I collect that payment was pro- 
perly made where the fruits were, that is on the 
land. | | 

The rent, (except in the long Waste called En- 


Puqteuſes) was conſidered in the light of hire, or 


payment for the fruits of the ground, rather than 
as it is with us in the nature of an acknowledg- 


ment for the poſſeſſion of the land. Hence if the 


lefſee ſuffered by great and inevitable accidents, 


whether by the hand of God, or from the hand of 


man, he was diſcharged from paying rent, during 
the continuance of the calamity (6), and even 


(5) With all due deference to all legal ws this 
founds very like a blunder. 

(6) Incendia, aquarum magnitudines, impetus prædo- 
num a nullo præſtantur. b. 23. F. de reg. Jur. For the 
difference of our law in theſe reſpects, and its diſtinc- 


tions, ſee a learned note in Fonblanque's Eq, 1 vol. 


P- 366. our law docs not diſcbarge the leflee from the 
payment of rent expreſsly reſerved, even though the pre- 
miles be deſtroyed by fire or demoliſhed by the King's 
enemies. It ſhould ſeem by certain deciſions that the 
leflee, would have relief in Equity. But of the propriety 
of theſe deciſions, Mr. Fonblanque ſcems to doubt. 
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ifhe covenanted to pay his rent notwithſtanding 
accidents, the covenant extended only to ſuch as 
might be naturally expected from poſſible chan- 
ges of weather, &c. and not to ſudden and unex- 
pected events, ariſing from the act of man, ſuch 
as the inroads of an enemy. 
* Remedies for recovering the Rent, —Theſe were by 
diſtreis, by ejectment or by action, as with us. 
The firſt followed from the principle, that the 
furniture of a houſe, or the profits of a farm, 
were always impliedly mortgaged for the rent. 
Vid. Lib. 4 and Lib. 7, Dig. But beaſts belong- 
ing to the plough, and other things neceſlary to 
tiling and cultivating the ground, could not be 
diſtrained (7), nor the bed or other abſolutely ne- 
ceſſary moveables of the leflee, an ordinance dic- 
tated by the ſame humanity which in the ſixth and 
ſeventh books of the Pandects, forbids a debtor's 
wearing apparel, or bed being taken in execution. 
The landlord could ſeize the effects on the pre- 
miſes to ſatisfy not only the arrears of rent, but 
the loſſes by dilapidat ions, and that whether theſe 
effects belong to his immediate tenants or to their 
under-tenants ; but the goods of the under-tenant 


could only be ſeized to the amount of the rent he 


(7) Agreeably to the ancient common law of Eng- 
land. h | 


paid, 


” 
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paid, and if he paid the head landlord, it was a 
defence in an action by the meſne. F. 1e 
5. de pig. act. 

The mode by 3 we find, in the 
Code and Pandects. Vid. 3 Lib. Cod. de Loe. 
and Domat. Book 1. Lib. 4. we find them ſpeak- 
ing of Colonum ejeftum penſionum debitarum nomine, 
and which is remarkable, the tenant could not 
only be ejected for non- payment of his rent, but 
alſo for damaging the houſe, or premiſes, carrying 
on in them an unlawful trade, or making a bad 
uſe of them in any other way. | 
Actions for the recovery of Rent, — The mention 
of theſe frequently occurs (8) ; they were fa- 
vourable actions, and of the ſpecies which were 
called bonz fidei(g). 

Beſides theſe ſpurs to the tenant to be punc- 
tual in the payment of his rent, he was alſo liable 
to intereſt upon it, from the time of its being 
legally demanded. 


(8) Actions ex locato et conducto. 

(9) The Roman Law diſtinguiſhed between contracts 
bone fidei and contracts ſtricti juris. That is, ſome con- 
tracts were ſo to be interpreted by the rules of honeſty 
and conſcience, that they were ſuppoſed to include many 
things not expreſsly mentioned in the contract, while in 


_ others they adhered cloſely to the very letter of the con- 


tract. a 
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Having thus ſketched the rules of the Civil 
Law on ſome of the incorporeal hereditaments 


which appeared moſt important to Mr. J. Black- 


ſtone, we ſhall proceed to the conſideration of 
thoſe which principally attracted the attention of 
the Roman Juriſts, viz. Servitutes or Services. 
Services, (which as I have ſaid either cor- 
reſpond to what we denominate eaſements, orelſe 
would rank among rights to be ſecured from par- 
ticular nuiſances) were burthens affecting lands, 
or other ſubje&s of ownerſhip, whereby the pro- 
prietors were either reſtrained from the full uſe of 
what was their own, or obliged to ſuffer another 
todo ſomething upon or r../pefting it. The for- 
mer were called negative ſervices, ſuch as that a 
neighbouring proprietor ſhould not build to dar- 
ken my windows. The latter affirmative, ſuch 
as a right to a watercourſe over the lands of ano- 
ther (10). | | 
Services again were defined, rights to which 
one thing was ſubject for uſe or convenience to 
another thing or perſon, contrary to common 
right. They were, therefore either Prædial or 
Perſonal. Prædial were burthens impoſed upon 


(10) In the former of the inſtances here adduced, we 


wie ſhould deem it a ſecurity againſt nuiſance, though we 


have no general term for ſuch reſtraints. The latter we 
call an eaſement. | 


1 
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one tenement in favour of another tenement, 
Perſonal by which property was burthened, not 
in favour of a tenement, but of a perſon. : 

Prædial ſervices were divided into rural ſervices 
or of lands, and urban ſervices, or of houſes, 
The rural ſervices of the Romans were iter, actus; 
via aquæductus, aquæhauſtus, & Jus paſcendi pe. 
coris ; foot- road, horſe- road, cart- road, dams and 
water- courſes, watering of cattle, and paſturage 
or common. 8 

The chief affirmative ſervices of the houſes 
among the Romans, were thoſe of ſupport, viz. 
tient immitendi, & oneris ferendi. The firſt, the 
right of fixing in our neighbour's wall, a joiſt or 
beam from our own houſe. The ſecond, that 
of reſting the weight of our houſe upon a neigh- 
bour's wall, There were, however, many others, 
ſuch as of a way through another's houſe, or up 
his ſtairs, to apartments not his property ; of even 
overhanging anothers ground to protect a houſe 
from ruin ; of carrying a fink through an adjoin- 
ing manſion, &c. &c. 

Negative ſervices of houſes were infinitely va- 
rious. One or two examples may ſuffice ; ſuch 
as the reſtricting of a building formed fo as to 
darken ancient lights, or to throw rain water 
from its roof upon another's ground ; ſuch as 


the reſtriction upon injuring the proſpect from a 
neighbour's 
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neighbour's houſe, or againſt opening windows 
which may over-look another's | habitation, and 
deſtroy his privacy (11). 

Of perſonal ſervices, or ſervices due from a 
thing to a perſon, three were particularly n noti- 
ced, uſufruct, uſe, and habitation. 

Uſufruf was the right of uſing, taking * en- 
joying all manner of profits which ariſe from a 
corporeal thing belonging to another perſon, 
without any diminution of the ſubſtance or pro- 
perty thereof; it might be in cattle, bondmen, 
or any thing not conſumed in the uſe (12). Uſe was 

a right 


(11) The term ſervices or ſervitudes is well known in 


the Scotch Law; in England and Ireland, ſuch rights 


may be created by ſpecial covenant between indivi- 
duals, and as to many of thoſe above numerated, 
they exiſt of common right, E. G. an action would lie 
for darkening ancient lights, 9 Co. 58. b. and for over- 
hanging another's houſe, or putting up a ſpout ſo that 
water fall upon another's premiſſes, Stra. 634. but not 
for obſtructing a proſpect, or overlooking a neighbours 
retired walk, tho” I have known a warm conteſt upon the 
laſt point, which however did not come to a deciſion. 
(12) An 7mproper uſufruct might even be of things 
that periſh in the uſing, as of wine and oil. Our truſts 


as Mr, Blackſtone has obſerved, do not correſpond to 


the uſufructs, but to the de; commiſſa of the Romans. 
6g Uſufruct⸗ 


— 
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a right of receiving ſo much of the natural profits | 


of a thing as was neceſſary to daily ſuſtenance. 


Habitation was a right of a perſon to live in the 


houſe of another without prejudice to the pro- 
perty : this was aſſignable which a uſe was not, 
and as the houſe could be uſed only for a dwelling, 
it differed from an uſufruct in it, becauſe the uſu. 


fructarian of a houſe might have applied it to any 


purpoſe, as to a ſtore or a manufactory. 


Uſufructs in the Scotch Law are called life rents; the 
intereſts of tenants for life or years among us may be 


compared to the uſufructs of the Romans. Theſe ſpe- | 


cies of perſonal ſervices tho' they may be created by 
{pecial agreement, are little noticed among us, but with 
reſpect to thoſe of a Prædial kind, whenever an Engluh 
Lawyer wiſhes for information on the practice of Late- 
ments or nuiſances under ſpecial circumſtances, he can- 
not perhaps ſearch for general principles as well as ſpe- 
cial detail more ſucceſsfully than in the Civil Law, whole 


diſquiſitions on theſe ſubjects have been much more mi- 


nute than ours, tho* the general principles ſo far agree 
as to make them I think almoſt equivalent to authorities 
among us. To go more minutely into the doctrine would 


be impraQticable in an elementary treatiſe, on my preſent 


deſign. 
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Lecture the Third. 
OF ESTATES IN THINGS. 


TAE higheſt quantity of intereſt which 
any man can have in property is the abſolute, 
uncontrolled, independent, perpetual power over 
it( 1). This might be had, by the Roman Law 
in that ſtate where poſſeſſion was perfectly allodial, 
tho' the higheſt eſtate of an Engliſh ſubje& can 
be only in Fee Simple. The nature of an allo- 
dial eſtate, that is of one wholly independent, 
and held of no ſuperior, is ſo ſimple and obvi- 
ous 


TENURES  _. | 

(1) The Engliſh reader may perhaps be ſurpriſed to 
find the head of tenures totally omitted in the preced- 
ing part, *till he is informed that they were utterly un- 
known to the Civil Law. They were equally ſtrangers to 
the Engliſh before the feodal polity was introduced ; from 
that period, it has been a fundamental maxim with us, 
that the King is the univerſal Lord and original pro- 
prictor of all the lands in theſe kingdoms, and that no 
man doth or can poſſeſs any part of them but what is de- 
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ous to every comprehenſion that it requires no 
illuſtration. Laborious comments, are only ne- 


ceflary to the Feodal Conſtitution or Doctrine 


of Tenure. On quantities of intereſt therefore 


the Roman Lawyers have ſaid little or nothing. 

Eftates Tail, Mr. Gibbon and others have 
poſitively aſſerted that the Civil Law was not ac- 
quainted with Entails. (2) I will not aſſert that 
it was, in the ſhape to which we have been accuſ- 
tomed, but it appears to me very certain that 
reſtrictions ſimilar to thoſe of entailing were fa- 
miliar to the Romans, tho' not attended with 


all the concomitant ideas annexed by our Lay 


to this ſpecies of Eſtate. In Dig. 30. 114. 14 
A prohibition of alienation by will without cauſe 
expreſs is declared to be invalid. And then it 


rived from, and held under and from him mediately or 
immediately in conſideration of feodal ſervices. But the 
Roman land owner did not Hd of any ſuperior, his poſ- 
ſeſſion was perfectly allodial and wholly independent. Te- 
nures are the offspring of feudality, inſomuch that Wright 
and Woodeſon obſerve that the introduCtion of feuds and 


tenures is ſpoken of, as the ſame fact and event. 


(2) Mr. Gibbon's words are The ſimplicity of the 
Civil Law, was never clouded by the long and intricate 
entails which confine the happineſs and freedom of un- 
born generations. 4th vol. ch. 44. p. 328. oct. ed. 
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proceeds to ſay, quod , liberis aut pefteris, aut 
heredibus, aut aliis quibuſdam perſonis conſulentes, 
ejuſmodi voluntatem ſignificant, eam ſervandam efſe, 
and mentions an inftance where a father having 
a ſon and three grandſons, fide: cummiſit to the 
lon, ne fundum alienaret, & ut in familia relinqueret. 


Nothing can be plainer than this authority, to 


ſhew that reſtrictions upon alienating away from 


| a family were valid. I agree with Mr. Gibbon, 


that this could not be done by direct Entail, be- 
cauſe the Roman Heir or Deviſee (as fhall be 
explained more fully hereafter, under Titles by. 
Deſcent and by Will) acquired an abſolute do- 
minion over the inheritance, without any poſſi- 
bility of faſtening upon him directly any tack or 
appendage, in the way either of Entail or of Re- 
mainder ; but I cannot agree withithat celebrated 
writer, that this might not be done by way of 
truſt. Under the name of fdei commiſſary ſubſtitu- 
lions ſays Wood (3), and rightly in my opinion, 


| were comprehended not only Truſts, but Entails 


and Remainders. The method was this ; tho' no 
ſuch ſhackle could be put, as we have ſaid, directiy 
on the Heir, yet the Eſtate could be left to him 
pon truſt, that he would at his death leave it to 
mother, and ſo on, by way of what was called 

ſub/titution, 


(Z) In a note p. 140. Sv. ed. 


ſubſtitution, and the perſon thus ſubſtituted cor- 
reſponded to the iſſue in Tail or Remainder. 
man with us; this being done however, metely 
under the principle that each poſſeſſor for the 
time being held only in truſt to hand over, by 
ſome direction of his, when his time of enjoy- 
ment ſhould be at an end, the eſtate to the next 
entitled, therefore theſe limitations of eſtate were 
not called by any term ſynonimous to Entails or 
Remainders, but comprehended under the gene. 
ral head of fide: commiſſa or truſts. (as 

| Eftate 


4)TRUSTS. 


| Truſts were firſt introduced at Rome in the time 
of Auguſtus, for the ſake of thoſe that could not hare 
been deviſees or donees, according to ſtrictneſs of hw, 
as for example Aliens. The eſtate thetefore was conveyed 
to a Citizen, who was the direct heir the fiduciarius or 
truſtee, on truſt to deliver over the inheritance to the 
fidei commiſſarius or ceſtui qui truſt, or to let him receive the 
profits, and as the execution of theſe directions depend- 
ing on the honeſty of the truſtee was not ſufficientlj en. 
forced at firſt, a prætor Was appointed expreſsly for the 

purpoſe of forcing the truſtees to fulfill the truſts, 
Mr. Gibbon inſiſts that the doctrine of truſts went no 
further at Rome, than the ſimple form above-mentior- 
ed, and that ſuch fide: commifſary ſubſtitutions as are relied 
upon in the text to prove the Romans had what may be 
callec 
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Efates for life, — Eſtates for life are divided by 
judge Blackſtone, into thoſe created by act of 
the parties, and thoſe created by conſtruction 
or operation of Law. Of the latter kind I do 
not find any among the Romans. T. in Tail 
after poſſibility is a creature of our own Law, 
and Tenant by the curteſy adds to his definition 
the words of England. With Tenancy in Dower, 
Blackſtone has himſelf obſerved, the Civil Law 


called truſt entails, are of modern invention, feudal ideas 
grafted on the Roman judiſprudence, and derived from 
an abuſe of the 159 novel, which he calls a partial per- 
plexed declamatory Law. It is well known that Trebo- 
nian was accuſed of corruption with regard to the enact- 
ing of that Law, (which took the deciſion of a family diſ- 
pute out of the ordinary Courts of Juſtice,) and that he 
is ſuppoſed therefore to have enveloped it in ſtudied ob- 
ſcurity. But ſtill enough in my opinion appears in that 
Law to ſhew that fide: commifſary ſubſtitutions were then 
and long before uſual. The caſe was briefly this; A. had 
left an eſtate by will with a prohibition of alienation out 
of the familyy after 4 deſcentsga part of it was alienated : 
the ſon of that deſcendant inſiſted on the will. The Law 
decides that in that particular caſe the teſtator's meaning 
was not to entail the prohibition of alienation beyond 
his own children, i. e. the 1ſt degree, but that at all events 
and in all caſes it could not be extended beyond the th 
degree. 
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was unacquainted. In it therefore we ſhall on. 


ly find mention of conventional eſtates: or leafes 


for life; and on theſe it has faid very little, 
becauſe tho' the Romans had ſuch. terms, they 
were not uſual, their lands in general being {ct 


only for very ſhort terms of years. 


Eftates for years, —The terms for years among 
the Romans were then as we have obſerved ex- 
tremely ſhort, like the modern tenures 1n France 
and Switzerland. (5) No term is more fte. 
quently mentioned than the quinquennium or 
term for five years, inſomuch as to induce ſome 
perſons to imagine that the power of leaſing was 


(5) In France, ſays Gibbon, all leaſes of land were 
determined in nine years, until this limitation was re- 
moved fo lately as the year 1775, and adds that he is 


ſorry to obſerve that it ſtill prevailed in the beauteous and 


happy country where he then reſided, in Switzerland. 
Gibbons Decline and Fall, &c. Chap. 44: in a note. 
Leaſes in China are not uſually longer than ſeven 
years. Lord Macariney's Embaſſy, Vol. 2. p. 595 
The reader will obſerve that tho! I have, (in Mr. Black- 
ſtone's method, and to conform as much as poſlible to the 
genius of the Engliſh Law), conſidered leaſing and hiring 
of land ſeparately and detached from other hiring, yet the 
Civil Law conſiders all hiring, whether of lands, houſes, 


animals or other moveables, or even of perſonal labour, | 


all together, under the claſs of contracts, and under the 
one head of locatio, hiring or letting to hire. 
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reſtricted to that period by Law, tho' Mr. Gib- 
bon rightly ſuppoſes it was only by cuſtom. (6) 
To eſtates for years therefore, their moſt uſual 
mode of leafing, I ſhall confine a ſhort account 
of ſuch incidents to leaſes as I have been able to 
olean from the diſperſed and extenſive fields of 
the Civil Law. (7) Their Law of emblements 


was very ſimilar to ours, and founded on a like 


H h principle 


(6) From theſe obſervations on the ſhortneſs of their 
leaſes muſt be excepted their Emphyteuſes or Fee-farne 
leaſes. They originated in the ſame - cauſe which pro- 
duced our leaſes ſo common in Ireland for lives renewa- 
ble for ever, in the barrenneſs of certain lands, which 
on that account no perſon would take or improve on a 
ſort leaſe ; indeed the Emphyteuſis of the Civil Law is 
expreſsly held by celebrated writers to have been the parent 


of the Engliſh Fee-farm, and by ſome even of our copy- 


hold eſtates, and I apprehend the Romans actually had 
leaſes for lives renewable for ever. The Emphyteuta was 
lo called from being obliged to plant and improve the land; 
he could mortgage and alienate, but if he ſold, the land- 
lord had the firſt option as a purchaſer, which was called 
Jus Protomeſios. If he aſſign'd, he paid a relief which 

was called Laudimium. See Cod. 4. tit. b 8. Ch. 3. 
(7) 3f this account appear ſuperficial to the Engliſh 
Lawyer, it is becauſe he is not acquainted with the dif- 
hculty of deriving from books alone at the diſtance of 
1200 years, any thing like a complete ſyſtem, where he 
H h is 
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principle of ſound reaſon, that where a man 
knows the expiration of his time, it is folly 


for him to act as if he did not. This I think 


appears clearly from Dig. 19. 2 9. where the 


caſe is put of a leaſe for 5; years, provided A ſo 


long lived expiring upon the death of A, and it 


is declared that if the leſſee had done acts quaſi 
quinquennio fruiturus, he muſt ſuffer for it, be- 
caule hoc evenire poſſe proſpicere debuit. 

Mr. Gibbon has repreſented the intereſt of 
the leſſee or colonus as miſerable and precari- 
dus, and ſo it was in many reſpects, but not quite 
fo infignificant or trifling as he repreſents it. 
He ſays no ſolid or coſtly improvements could 
be expected from a farmer, who at each mo- 
ment might be ejected by the ſale of the eſtate, 


Now true it is that if the leaſe did not men- 


is to expect aid only from detached fragments, hints and 
alluſions to practices and uſages perfectly known at the 
time and therefore imperfectly explained ; and where he 
perhaps does not find a ſubject treated of under one di- 
tin appropriate head, but diſperſed up and down under 
a thouſand often apparently foreign to it. | 

On the particular ſubject of their leaſes for years, we 
muſt alſo obſerve that another difficulty in obtaining in- 
formation ariſes from their being as little reſpected no- 
ticed or mentioned among them, as ſuch tenures were 
among us before the reign of Edward I. 
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tion aſſigns, the purchaſer was not bound by the 
leaſe, (8) but then the leſſee could come up- 
on him for the loſs he ſuffered by the breaking. 
of the leaſe, and the vendee had his remedy over 
againſt the vendor. And as to improvements, 
he was not under the diſcouragements he would 
be with us, for he had a right to be reimburſ- 
ed for all reaſonable improvements. 

If we add to this, that the landlord was bound 
to repair, and was in general obliged to advance 


the ſtock and improvements of huſbandry, (o) 


[8] It muſt be remembered that in the early periods 
of dur hiſtory, a landlord could at will extinguiſh all 
leaſes for years upon his grounds, by ſuffering a common 
recovery. | | 

(9) Theſe proviſions fo apparently reaſonable and ſo 
neceſſarily arifing from the ſhort tenures of the Romans 
afford other points of compariſon between the Engliſh 
and Roman Laws. One great uſe of the ſtudy of other 
Laws is, to ſee whether any and what changes would be 
adviſable to be introduced from them into our Laws. It 
is true, that it would be ridiculous to ſuffer every mad ex- 
perimentaliſt, or expenſive improver, to load a farm with 
charges which the . landlord might never be able to re- 
deem, or to break his contract at pleaſure. But how 
irkſome is it to a tenant to ſee another derive all the be- 
neſit from the value he has added to the eſtate, and how 
often do we ſee a lefſee in vain praying to be difcharged 
om a bargain become intolerable by unforeſeen events, 
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and that the leſſee could relinquiſh his bargain 


if he found it diſadvantageous, the ſituation of 


the leſſee for years, was by no means as bad as 
1t was originally in theſe countries. 

The xix bock of the Pandects title 1 
and the 4th Book of the Code tit. 65, contain 
the uſual implied legal engagements between 
leſſor and leſſee; from its peruſal we learn 
that the leſſee was to uſe the land carefully and 
as a good owner ſhould, and to pay the rent 
and ſurrender the premiſes uninjured, at the 
end of the term: he might let to others, but 
was anſwerable for the acts of his under- 
tenants as he was for thoſe of his ſervants. 
He was not bound to repair except by ſpecial 
covenant or by cuſtom [10]. He was obliged 
to 


{10] In Ireland a covenant binding leſſee to repair 
is almoſt univerſal in leaſes. In England a landlord 
repairs where there is no leaſe, and very often chuſes 
to do ſo when there is, from regard to the neatneſs 
of his eſtate. 'Though there be no particular covenant 
to repair yet leſſee for years is anſwerable for waſte in 
general, and to let the houſe fall down would be 
waſte. 2 Bl. Com. ch. 18. 1 Ves. 462. Leſſee who 
covenants to pay rent and to repair (accidents by fire 
excepted\, though the premiſſes are burnt, and not re- 
built by the lefſee after notice, continues liable to the 
payment of the rent. 1 T. R. 319. The civil law 
e would 
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to quit a houſe leaſed if the landlord really 
wanted it for his own habitation, and was 
bound to a temporary relinquiſhment of his 
holdings if the landlord wanted the poſſeſſion 
for the purpoſe of repairs. If he made im- 
provements or repairs he was to be reimburſed. 
t evicted by a ſtranger, or if the poſſeſſion; was 
diſturbed by the landlord himſelf, rent was extin- 
guiſned or ſuſpended and leffor liable to make 
good all the damages which the farmer ſuſtained, 
and all the profits he might have made. The T. 
was diſcharged from rent if by any extraordinary 
event ariſing from tempeſts or from an enemy, 
he was prevented from enjoying and reaping 
the crops. But if the accident was of an ordi- 
nary nature, or the damage received in the 
common courſe of things, as from pernicious 
weeds in corn, or from the too great age of 
worn-out vineyards, which are the inftances 
put in Sec. 15 lib. 2. 19 Dig. the leſſee was 
not diſcharged from paying his rent; So if 
the damage, tho' done by a voluntary treſ- 
paſſer, was ſlight. If landlord had remitted 


the 


would have determined to the contrary. T. for life 
without impeachment of waſte ſhall not be allowed to 
commit dgſtruction, as by wantonly cutting down orna- 
nental trees out of enmity perhaps to him in remainder. 
2 Vern. 738. 1 Brown 166. 3 Bro. 549. 
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the year's rent to his luffering tenant, and that 
tenant, by the unuſual fertility of the ſucceed. 
ing year, had amply compenſated the loſs of 
the former, the remiſſion was done away and 


the tenant became again ſubject to the rent; 


it ſcarcely need be ſaid that all theſe regulz- 


tions might be altered and modified by ſpecial | 


covenants, which might render the tenant liable 
to all loſſes, and expoſed to all chances of 
events. 55 

The Emphyteuſes which were leaſes for ever, 
or for long terms of years, differing entirely 
in their nature from the ſhort five years 
leaſes to which our obſervations have been hi- 
| therto applied, the principles applied to them 
were totally different ; the Emphyteuta was 


bound to improve, he therefore got no abate- | 
ments, as the conductor (which was the name | 
for the ordinary leſſee for ſhort terms) did for | 


extraordinary calamities, But in return he 
had the extraordinary privilege of relinquiſhing 
| his bargain if he found it diſadvantageous. 

e too might mortgage and alienate, which 
the conductor or uſufructuary could not: in 
fact the conductor was not conſidered as having 


any property in the land, but merely as having 


a title to the enjoyment of the fruits and 
profits, whereas the perpetual tenant was con- 
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ſidered as having the utile dominium, while 
the direct property remained in the landlord : 
and hence in the Roman law, the perpetual te- 
nant is conſidered in a double capacity, either 
25 or as not being the maſter of the eſtate, accord- 
ing to the different lights in which he and the 
property are viewed [11]. 

T. at will and by ſufferance. The Roman 
lay reſembled ours, in ſtriving as much as 
poſſible to conſtrue tenancy at will to be holding 
from year to year. In the ſame manner if 
the tenant held over after the term expired, and 
the landlord did not immediately take legal ſteps 
to remove him, or ſeemed in any manner to ac- 
quieſce, his filence was conſtrued to be a tacit 
renewal of the leaſe—and the leſſee could not 
be turned out without regular notice; he became 


tenant from year to year, or ſometimes for' two 


years certain, for inſtance, if there was an inequali- 


ty in the produce, which made every ſecond year 


more valuable, his leaſe was tacitly renewed for 
two 


(11), I have inſenſibly fallen here into the uſe of 
the terms landlord and tenant as Domat and others 
iave done, though the Romans not having the doc- 


tine of tenures, leſſor and leſſee are the more proper 
terms. 
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two years [12], and under ſome ſpecial circum. 
ſtances he might thus tacitly become entitled to 
a term as long as his former one. Though on 
the contrary this tacit renewal might be for leſz 
time than a year, from the nature of the ſubje, 
e. g. of a wine preſs to the time of vintage. Such 
an implied renewal revived all the conditions in 


the former leaſe—it was a continuance of the firſt 
leaſe with all its conſequences. 


[12]. Our law nearly agrees in all theſe particulars 
See 3 Burr. 109. Eſpinaſſe 469. Upon the whole, 
however, it muſt be acknowledged, that the Rom. leſſees 
ſeem much to have reſembled the Metayers in France, to 
whom the landlords furniſhed the ſeed and impliments 
of huſbandry, and ſhared in the profits; which ſays Mr. 
Young, in his tour thro France, promiſes well but ſuc- 
ceeds ill. Lord Kaimes * obſerves, that it is believed 
to be the univerſal opinion, that without a long leaſe, it 
is vain to hope for an improving tenant ; and tho? con- 
fidence may ſupply the want of long terms, yet ſays Adam 
Smith in his Wealth of Nations + perhaps England is the 
only country under Heaven, where a tenant will improve, 
and even build, without any leaſe whatſoever. 


— 


Gentleman Farmer, p. 407. 
+ 2 Vol. book 3. p. 174. 
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Lecture the Fourth. 


OF ESTATES UPON CONDITION. 


OF theſe the principal and moſt remarkable 

being mortgages, I ſhall chiefly confine myſelf to 

them, previouſly remarking only, that in every 
law the ſcholar muſt naturally expect to find 
mention of conditions expreſs and implied, pre- 

cedent and ſubſequent, and of eſtates dependent 

upon them accordingly. They arife neceſſarily 10 
from the nature of things, and the commerce of - A 
men ; but the Civil Law not having adopted ! 
certain ſubtle diſtinctions, which in ours make 
the particular conſideration of ſuch eſtates incum- 
bent upon us (ſuch for inſtance as between a 
condition in deed and a limitation) does not 
dwell with any peculiar attention upon ſuch 
conditional eſtates, ſave upon mortgages, tho! it 
is by no means ſilent as to conditions in the a 1 
abſtract. (1) 1 


(1) It views them under the head of covenants, which F 
will come under our conſideration in the third book. 1 9 
Ii Mortgages 
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Mortgages were ſo well known to the Civil 
Law, that many alledge, as Mr. Fonblanque 


has obſerved, that our own doctrines upon the 


{ubje& are borrowed from that comprehenſive 


code. Without determining that queſtion, 


we ſhall find many things relative to them in its 


regulations worthy of Obſervation, 


The pignus & hypotheca of the Civil Law are 
ſaid, Dig. 20. 1. 5. 1, to differ only. in name, 
yet in other places, and as Wood ſays in pro- 


> priety of ſpeech, the pignus is of things moves 


ble, the hypotheca of things immoveable, like 
the uſual diſtinction of a pawn and a mortgage 
with us. Yet Blackſtone Com. vol. 2. p. 159. 
(2) and Mr. Powel in his Treatiſe on Mortgages, 


make the diſtinction be, that when actual poſ- 


ſeſſion paſſed to the creditor it was a pignus; 
when the poſſeſſion remained with the debtor, it 


was | 


(2) Mr. Powel gives his opinion, that mortgaging 
(tho' by ſome thought to have originated with the Jews) 
as practiſed with us, ſeems to owe its introduction more im 
mediately to the Civil Laæu, which diſtinguiſhed between 
pledges and things hypothecated. Mr. Butler ſeems to 


differ, and ſays, they were rather introduced on our | 


Common Law doctrine of conditions, an obſervation 
which Mr. Fonblanque truly ſays, at leaſt cannot apply 


to the equity of redemption. 
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was hypotheca, analogous to our diſcrimination 
between the mortgagee in and out of poſſeſſion, 
in which they are ſupported by D. 50. 16. 238. 
2, and Inf. 4. 6. 7. (3). Mortgages were divided 


into conventional, pretorian and judicial, (4) but 


the firſt only correſpond to our mortgages, and 
therefore are alone here conſidered ; the two latter 
mean what we call executions, or would term 
liens upon an eſtate; they were called alſo tacit 
pledges. 

It was not neceſſary that the mortgage ſhould 
be in writing, and as this naturally left an open 
for frauds, by fecretly remortgaging the ſame 
thing, three witneſſes latterly were required, and 


if the debtor had not ſufficient to pay the ſecond 


debt, the creditor might proſecute him for the 
crime of ſtellionate or fraud, becauſe he did not 
give him notice of the * mortgage. 
Dig. 13.7. 36,1. 

By the Civil Law, ſays Mr. Fonblanque, the 


(3) The former authority however adds, quidam pu- 
tant pignus proprie rei mobilis conſtitui;z and the latter 
lays, pignoris appellatione eam proprie rem contineri 
dicimus quæ ſimul etiam traditur creditori, maxime ft 
mobilis ſit, 


(4) Et fine ſcriptura ſi convenit ut hypotheca fit, & 
probari poterit res obligata erit. Dig. lib. 20. tit. 1. ſec. 
4. See C. 8. 18. 11. > 

| 112 mortgage 
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mortgage was properly a ſecurity only for the 
debt itſelf, for which it was given, and the con- 
ſequences of it, as the principal ſum and in- 
tereſt with the coſts and damages laid out in 


preſerving it, and did not involve ſuch effects as 


that the heir of a mortgagor alſo indebted by 
bond to the mortgagee, ſhould not redeem with- 
out alſo paying the bond debt, and ſuch like pro- 
viſions known to our Courts of Equity (5). 

The twentieth book of the Digeſts and the 
eighth of the Code, furniſh our knowledge of 
the Civil Law upon the ſubject of mortgages: 
all things which might be bought or ſold, (which 
things were ſaid to be in commerce,) might be 
ſubject to a pledge or hypotheque, lands, houſes, 
moveable goods, debts and actions (6), and other 
rights, D. 20. 19. but tools and implements of 
huſbandry could not be hypothecated, Code 18. 


(5) He quotes, Dig. lib. 13. lib. 7. ſect. 8. I think 
he is miſtaken, and am ſupported by Code 8. 27. 1. 
which ſays directly the contrary, fi in poſſeſſione fueris 
conſtitutus, nifi ea quoque pecunia tibi a debitore offer- 
atur vel reddatur, quz fine pignore debetur { quam mu- 
tuam fimpliciter acceptt } reſtituere non cogeris, & c. &c. 
Nor does the Digeſt quoted by him oy it ſhall dc 
ſerurity for nothing more. 

(6) Our law differs as to debts, actions, or choſes in 
action; they cannot by our's be transferred. 


17 
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17. 8. and the dotal farm of a wife could not be 
mortgaged, even with her conſent. | 

The mortgagee might have, by agreement, 
the profits of the property pledged, for the inte- 
reſt of his money, which was called pactum an- 
tichreſeos; but the mortgagor, tho' he might 
covenant, that on failure of payment the pro- 
perty ſhould be fold, yet, was not by law al- 
lowed to covenant, that it ſhould be abſolutely 
forfeited to the creditor, who might otherwiſe, 
taking advantage of his neceſſities, get poſſeſ- 
fion of a large property mortgaged for a ſmall 
debt. See Dig. 20. I. 11. 1. and Code 8. 35. 3. 

The mortgagor might indeed covenant that 
his creditor, on failure of payment, ſhould have 
the thing mortgaged at a fair valuation, repay- 
ing the difference, if the value exceeded the 
debt, and the mortgagee could not be legally 
bound by any agreement not to ſell at all. 

The law therefore conſidered three caſes and 
provided accordingly: 1. Where a power of 
fale had been included in the original mortgage. 
2. Where it had been expreſsly excluded. z. 
Where there was nothing mentioned upon the 
ſubject. In the firſt caſe, no notice was neceſ- 
lary to the creditor before the ſale ; in the ſe- 
cond, the thing might be ſold, but three notices 
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were to be given, at certain ſtated intervals: in 


the latter, notice was to be given, and two year, 


muſt have elapſed from the time of that notice, 
before the ſale could be made (7) ; but in none 
of theſe caſes does it appear to have been necel. 
ſary to go into any court, or to apply to any 
magiſtrate to authorize the ſale, which was done 
by the private authority of the creditor, and the 


caſes, 


(7) Mr. Fonblanque ſays, no rule appears to haye 
prevailed in the Civil Law reſtrictive of the time of re- 
demption ; he muſt mean no ſuch rule as is adopted by 
our Courts of Equity of length of time being pleadablein 
bar of redemption, but he does not mean that he could 
not be forecloſed in the manner in text, 


_ - (8) Mr. Powel ſays, that the pignoratitious action was | 


againſt the perſon of the debtor to forecloſe him, when 
the pledge was already in the poſſeſſion of the creditor, 


Mr. Powel is certainly miſtaken in thinking, that any 


ſuch action was neceſſary to enable the creditor to ſel, 
or that he had occaſion to apply to a court, nor was the 
pignoratitious action of that nature at all; it was pro- 


perly an action given to the debtor againſt the creditot 
to recover the pledge, the debt being ſatisfied ; and tho 
the creditor had a contrary action of the ſame nature, 


it was for very different purpoſes, as ſhall be ſhewn in 


the ſequel. In ſome caſes, however, the Creditor ſeems 


to 
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caſes, ſuppoſe a time of payment appointed, 
but if no time mentioned, the thing might be 
ſold immediately; here, however, reaſon and 
1 Prætorian Court would have intervened, and 
obliged a reaſonable delay. See Dig. 13. 7. 18. 
and Code 8. 28. 4. and 34. 3. and Inftit. quibus 
alienare licet. If the mortgagee had been in 
poſſeſſion, or in any way recovered his debt out 
of the rents or profits he could not ſell ; if he 
did, in ſuch caſe the ſale could be reſcinded 
or not, according as the buyer was or was not 
conuſant of the fraud. 

Pledges or mortgages were alſo divided into 
zeneral and particular. In a general mortgage 
of a perſon's whole property, things abſolutely 
neceſſary for the ſupport of life, did not pals, 
D. 20. 1. 6. 7. but it extended to all future 
acquiſitions, even without any expreſs agree- 


to have been obliged to apply to a court of juſtice for 
power to ſell, when the debtor could not be found, ſo as 
to be ſerved with proper notices of ſale. Code 8. 34. 3. 
and it ſhould ſeem as if he might, if he pleaſed, make 
a voluntary application to a court in any caſe, if he pre- 
{erred that method to the one by private notice, from the 
nguage of Code 8. 34. 3. de jure dominii impetrando. 
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ment. Code 8. 14. 9. If a particular thing was 
pawned, every thing that was the product or 


part of it, if it continued in the ſame ſtate, and 


was of the ſame nature was contained in the 
obligation (9). If poſſeſſion was not given, all 
the property of the debtor was impliedly pledged 
to prevent frauds on his part in ſelling the thing 
mortgaged, Dig. 20. 1. 13. The mortgagee 


in poſſeſſion was obliged to anſwer not only for 


groſs but even light neghgence, but not for 
the lighteſt fault (10). But he was not bound 
to anſwer for inevitable accident, unleſs they 
were occaſioned by his means; he was to ac- 
count for the profits, and if he had been ſatiſ- 
fied out of the profits, the mortgage was at an 
end, and the poſſeſſion might be redemanded, 
The mortgagor was obliged to allow in account, 
all neceffary expences laid out on the premiſſes, 
but whether improvements ſhould be allowed, 
depended upon circumſtances. In general, thoſe 
which really increaſed the value of the eſtate 
were; merely ornamental were not. The 


firſt money paid to the creditor was applied in 


diſcharge, - firſt, of the intereſt, and afterwards 
of the principal; and in caſe of a ſale, of move- 
ables 


(9) See 1 Atk. 477. 
(10) As to theſe diſtinctions ſee Jones on Bailments. 
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ables and immoveables had been pledged, the 
moveables were to be ſold firſt, and if ſufficient 
to pay the debt, the immoveables were not to 
be touched; the only inſtance almoſt of any 
diſtinction in the Civil Law reſembling ours, 
between real and perſonal eſtates. (11). Spe- 
cial pledges alſo were to be ſold before general 
ones. 38 | 

The mortgagee out of poſſeſſion might, on 
failure of payment, obtain poſſeſſion by the 
hypothecarious action: the mortgagor, when 
poſſeſſion had been delivered, might (on the 
debt being paid or ſatisfied out of the pro- 
fits) reclaim it by the pignoratitious action; 
a counter pignoratitious action was given to 
the creditor, where the pledge having remained 
in debtor's hands the creditor could not 
recover it, but ſued for the value; the mort- 
gage was affected by the privileges of certain 
creditors, as if money was lent to build or 
repair a houſe, which was afterwards mort- 
gaged to another, the lender had a tacit 
lien or pledge on the houſe, and was preferred 
to the expreſs mortgagee; ſo the landlord's 


(1) See D. 50. 17. 23. 13. 7. 8. and 35. Dig. 42. 1. 


15. 2. 
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claim of rent was preferred, but the claims of 
the Exchequer had no ſuch privilege of being 
preferred to a mortgage, tho' they were to 2 

ſimple debt, and the mortgage debt alſo took 
place of many claims which had privilege of 
other debts, ſuch as funeral expences, &e. (12) | 


theſe not being conſidered like thoſe abore- 
mentioned to be tacit, but direct liens upon 
the mortgaged property. 

The 4th title of the 20th inch of the 
Pandects, and the 18th of the eighth of the 
Code, treat of the order and priority of mort- 
gages ; the caſes put are many and various, and 
do not ſeem materially to differ from the pro- 
viſions of our own law. A ſubſequent mort- 
gagee could of courſe receive nothing, till x 
former had been paid his principal, intereſt and 


coſts, but he might buy off the former, and ſo 
protect or confirm his own title (13). We have 
before obſerved, that a mortgagee might tack 


another incumbrance to his mortgage, and if 
he lent more money by way of further charge 
on the eſtate mortgaged, he was preferred as to 
this charge alſo, before a mortgagee created 


(1 2) See Dig. 20. 2. 1. & 11. 7. 45. 
| (13) See 2 Vent. 337. 2 Vern. 156. 1. Bro. 63. 
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the intermediate time (14). Dig. 20. 4. 3. In 
ſome caſes the ſubſequent mortgagee was pre- 
ferred, E. G. if his mortgage had been made 
for the preſervation of the pledge itfelf, as for 
the repairs of a fhip, if that had been the fecu- 
rity; (15) in the 16th ſection of the 4th title, 20th 
book of the Digeſts, a caſe is reported of a third 
mortgagee, who having defeated the firſt in a 


ſuit, and proved the weakneſs of his claim, 


claimed therefore himſelf priority to the ſe- 
cond, who had been no party to the ſuit; it 
does not ſeem very reconcileable with the wiſ⸗ 


| dom of the Civil Law, to have ſtated it as a 


ſerious queſtion, but it ſerves to ſhew, that 
this ſpecies of property ſeems to have been as 
productive of controverſy with them as among 
us. 

To enter more into detail upon their law of 
mortgages would be foreign to my preſent plan. 
] ſhall! conclude with obſerving, that the aſſign- 
ment of mortgages is frequently mentioned, 


under the name of ſubrogation or ceſſion, and 


(14) Compare this with the caſe of Fraine v. Cole 


| i Chancery 1783, cited by Mr. Woodeſon in his lec- 


ture on mortgages. 
(15) Hypothecation of ſhips is by the Civil Law. 
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that a ſecond mortgagee could not ſue without 


ſatisfying the former (16). 


(16) Mr. Fonblanque, in a note on book III. chap, z. 
of the "Treatiſe of Equity, obſerves, that the poſition 
laid down by Lord Hardwicke, and now undiſputed, (viz. 
that a third incumbrancer without notice of a ſecond, 
taking in the firſt, ſhall have ſatisfaction before the ſe. 
cond) could not hold in any countries but theſe; becauſe 
the juriſdiction of law and equity is adminiſtered in dif- 


| ferent courts, yet I think it held at Rome in the ſame 


court. I ſhould heſitate long before I controverted the 
authority of Mr. Fohblanque, if this be controverting 
it, for perhaps he ſpeaks of modern Europe only; his 
reſpectability is deſervedly conſiderable, and every lau- 
yer has experienced the utility of his commentary ; but [ 
am ſupported, I think, by Heineccius, in his Comment 
upon the 20th book, 4th part of the Pandects, Qui po- 


| tiores in pignore, where he ſays, hypothecarium poſte- 


riorem priori, five volenti ſive invito ſolvere vel offerte 
pecuniam, poſſe ; eo facto jus omne pignoris, immo ipſum 


jus prelationis, in ipſum transferi, &.; the reader mult be 
aware, that I could load the work, like Dr. Ayliffe, 


with an infinity of queſtions in the Civil Law between 
mortgagor and mortgagee, or the aſſignees of each, as 
well as between two mortgagees, where firſt brought by 
the latter to an account, if I thought they could afford 
either amuſement or inſtruction to the modern lawyer. 
The Civil Law of mortgages is much referred to in Ryall 


v. Rowles. 2 Veley, p. 169. 
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Lecture the Fifth. 


OF ESTATES IN JOINT TENANCY, COPAR- 
CENARY AND COMMON. 


OF REMAINDERS AND REVERSIONS. 


Upon the ſubjects of this chapter T ſhall 
have occaſion to ſay very little, for a reaſon 
very well and briefly expreſſed by Mr. Woode- 
ſon, when he is ſpeaking of the refined ſpecu- 
lations of the Civilians upon the nature of con- 
tracts, which is, that the thoughts of the 
Roman juriſts were not immerſed and entangled 
like thoſe of the early lawyers of this country, 
in metaphyſical and abſtruſe ſubtilties, applied 
to landed eſtates. We ſhall find therefore 
among them, none of the metaphyſical diſtinc- 
tions between the ſeiſin of joint-tenants and te- 
nants in common, nor any elaborate niceties 
about veſted and contingent remainders. Joint 
eſtates of neceſſity they had : as all property 

| gavelled, 
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gavelled, the takers'by deſcent, of courſe were 
coparceners. Of tenancy in common little men- 
tion is made (probably becauſe they conſidered 
it too plain a ſubject to require illuſtration) 
enough however to ſhew us, that it was favoured 
with them, even more than with us, for ſtrictly 
ſpeaking, jointenancy could not, by the Civil 
Law, be created by deed or inter vivos at all, 
but only by will. a | 

The points to which they have chiefly at- 


tended, are the jus accreſcendi and the right of 


partition; the jus accreſcendi, is the very ſame 
term which 1s applied to the right of ſurvivor- 


ſhip by our ancient lawyers (1). This jus ac- 


creſcendi had place between coheirs and be- 
tween joint deviſees or legatees, but not in fer- 
vices, nor among merchants, nor in donations 
or grants inter vivos, except they flowed from 


the Emperor, nor in ſubſtitutions in truſt, but 
in direct ſubſtitutions it had (2). 


(1) See 2 Black. Com. p. 193. and Mr. Chriſtian's 


note thereon. 


(2) See Code 10. 14. Dig. 32. 3. 89. Code 4. 3). 
3. Tho' there was jus accreſcendi between legatees, 
this only means where one died before teſtator, or would 
not accept his part, for if both outlived him there was 
no ſurvivorſhip between legatees, and the ſame is our 
eccleſiaſtical law. See Swinburne, Part 1. Sect. 7. and 
2 Lev. 209. our law agrees as to merchants. Th 


Led 
Ti 


joint 
to ob 
was 
of th 
their 
famil 
thing 
Whole 
other 
not 0 
poſed 

If 
the g 
vice | 
ſhare 
other: 

Th 
might 
him t 
ſhoul, 
intere 


keep | 
RI 


L&V.] OF THINGS, 177 


The action communi dividundo lay by one 
joint tenant, or T. in common againſt another, 
to oblige him to divide the joint property, which 
was called rei communio. But if the holders 
of the joint eſtate were coparceners or coheirs, 
their remedial action in this caſe was called 


familie erciſcunde. See 3 Inſt. tit. 28. If a 


thing could not conveniently be divided, the 


whole might be adjudged to one, he paying the 


other the value of his part; or if matters could 
not otherwiſe be ſettled, the whole muſt be ex- 
poſed to ſale, Code 3. 37. 1. & D. 8. 4. 5. 

If the united property was in unequal ſhares, 
the greater ſhare might be charged with a ſer- 
vice to the other, D. 2. 10. 22. 3. and every 
ſhare ſtood as a warranty to the title of the 
others. C. 3. 36. 14. 

The title deeds of an eſtate in common, 
might be ordered by the Judge to be left with 
him that had the beſt part, and that the others 
ſhould have authentic copies, or if all had equal 
intereſt, the Judge might nominate a perſon to 
keep them ſafely in his cuſtody. Dig. 10. 2. 5. 


REMAINDERS AND REVERSIONS. 


In ſtrictneſs, or by any direct mode undoubt- 
edly, as we have repeatedly obſerved, there 
| could 
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could be no ſuch thing either as entails or os. 
mainders (3). Nor did the uſual ſubſtitutions 
ſignify any thing ſimilar, they were vulgar or 


| pupillary, the vulgar ſubſtitution ſignifying the 


appointment of a ſubſtitute in caſe the heir at 
law or original deviſee would not accept the 


. heirſhip; the other providing, that in caſe a 


minor ſon would not accept the heirſhip, or 
having done ſo, ſhould die under age, the ap- 


pointee of the father ſhould come in his place, 


to which-may be added the Quaſi pupillary, 
differing from the laſt only in its object being an 
ideot or lunatick, whether minor or not. But! 
am ſupported by Mr. Wood and the French ju- 
riſts, in thinking that fidei commiſſary ſub- 
ſtitutions, often correſponded to our remainders, 
and what I conſider much more than either, 
I think I am ſupported by paſſages in the Code. 
The Pandects, lib. 28. tit. 6. ſect. 23. ſpeak 


of croſs remainders, Qui plures hæredes inſtituit 


ita ſcripſit, eofque omnes invicem ſubſtituo; but 


what 


(3) In thinking that they could even indirectiy, l 
have to combat not only Mr. Gibbon, but Dr. Adam 
Smith, who on the Wealth of Nations, book 2. chap. 3. 


p- 166. treats with contempt theſe fictions, as he ſup- 


poſes them of the French lawyers ; he ſays, neither 
fidei commiſſa nor ſubſtitutions reſembled Entails. Dr. 


I think 
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what 1 chiefly rely upon 1s, the 6th book and 
42 title of the Code; there among other things 
this caſe is put, Si frater tuus poſtquam patri 
hæres extitit, pubes jam factus deceſſit, ex pu- 
pillari ſubſtitutione tibi hæreditas ejus delata non 
eſt, Sed fi verbis fidei commiſſi aliqua parte 
teſtamenti confirmata eſt, fidei commiſſum ab 
hæredibus petere non prohiberis. 


Now jince, as Mr. Gibbon ſays, the power of 
the teſtator expired with the exiſtence of the tefta- 
ment, and the heir who accepted acquired an abſolute 
dominion over the property, how in this caſe could 
the brother have ſucceeded but as a remain- 
der man, by virtue of the truſt created by the 
tather's will. | 


I think I have conceded too much to my reſpect for 
Mr. Smith and Mr. Gibbon by granting in the text that 
pupillary ſubſtitutions did not reſemble remainders; in 
ſome inſtances ſurely they did; what is a deviſe to a ſon 
and if he die under age to a ſtranger, but a contingent 
remainder as to the latter? and did not the famous caſe 
of Curius and Coponius, argued by no leſs men than 
Scævola and Craſſus (which Lord Mansfield has pecu- 
liarly noticed) reſpe& a remainder : That was a deviſe to 
a child with which the wife was ſuppoſed to be preg- 
nant, and if ſuch child died under age, then a deviſe 
over. Cic. de Oratore, lib. 1. Burr. 1623. 
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| Reverfions, literally ſpeaking, the Roman 
muſt have had, but not in our feodal fenſe of 
them, nor with their feodal confequences, fuch 
as the incidental rights of the reverfioner ref. 
petting rents, and the peculiar modes of the 
deſcent of reverſions, which introduce them with 


us to the particular notice of legal writers. 


We have now deſeribed the nature and di. 
viſions of things, and the ſeveral kinds of eſ- 
tate or intereſt that might be had in them. We 
ſhall proceed in the enſuing chapter to con- 
fider the titles to things; not firſt to things 


real, then perſonal, as Sir William Blackftone 


has been forced to do by the genius of our 
law, but according to the mode of the eivil, 
to both together—to things in general. 
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Lecture the Sixth. 
LAW OF DESCENTS. 


THE Roman law of deſcents is worthy of 
our attention, as our rules reſpecting the devo- 
lution of perſonal property have been in a great 
meaſure borrowed from it, and as it has been 
frequently recurred to in our municipal courts, 
in controverſies reſpecting diſtribution and ad- 
miniſtration (1). - 

But before this law can be perfectly under- 


_ flood, it will be neceſfary to explain (what has 


been 


{1) That the ſtatute of diſtributions has been copied 
from the Civil Law ſome have denied, but Lord Hard- 
wicke, in the caſe of Wallis and Hodſon, 2 Atk. 115. 
expreſsly ſays, what the Maſter of the Rolls (Prec. in 
Chancery 594.) had ſaid before, that the ſtatute of diſtri- | 
butions is to be conſtrued by the rules of the Civil Law. 
Upon this ſubject then no one will deny, that a know- 
edge of the Civil Law is uſeful and neceſſary. 

That this celebrated ſtatute was prepared by a very 
1 2 eminent - 


— — — —— 
* 
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been frequently before alluded to) the nature 


of the Roman heir or heirſhip. The meaning 


of an heir in the Civil Law, was very dif- 
ferent from the ſignification of the word in 
ours ; they applied the name both to him who 
took by deſcent, and to him who took by will, 
and to the heirſhip by deſcent, annexed ideas 
utterly unknown to our law. Their fingular 
conception of an heir was this, that he was one 
and the ſame perſon with the deceaſed ; that he 
repreſented him perſonally ; and his repreſenting 
bim with reſpe& to ſubje&s of property, did 


eminent Civilian Sir Walter Walker, every one knows; 


but Sir William Blackſtone has chilled a little our ſpirit 
of enquiry, by coldly ſaying, that it bears ſome reſem- 
blance to the Roman law of ſucceſſions, ab inteſtato, 
however, as he ſubſequently acknowledges, that the 
doctrine and limits of repreſentation laid down in the 
ſtatute of diſtributions, ſeem to be chiefly borrowed 
from the Civil Law, we have no occafion to be diſcou- 
raged in the purſuit, and may perhaps impute this ſeem- 
ing reluCtancc to admit the received opinion, to an anx- 
iety to do donour to the ancient Engliſh law. See Black: 


Com. vol. 2. ch. 32. The reluctance of that learned 


judge to admit our debts to the Civil Law frequently ap- 
pears, they are no where more manifeſt than in the donatio 
mortis cauſa, Yet even as to that he only ſays, that it 
ſeems to be borrowed from the civil lawyers, and he ſhews 


the ſame jealouſy as to the collatio bonorum. 
not 
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not more or leſs enter into the Roman notion 


znd definition of an heir; the ſucceſſion was 


confidered not as a right of ſucceeding to pro- 
jerty, but of ſucceeding to the perſon deceaſed, 
of coming in his place and repreſenting him. 
The perſon owning the eſtate was like a corpo- 
ration that never dies; he was ſuppoſed to be 
one and the ſame; and this extraordinary idea 
of an heir is ingrafted into the Scotch law, and 
is the parent of many conſequences therein ; 
this may be illuſtrated by conſulting Lord 
Kaimes's Law Tracts, a work much ſuperior to 
his Principles of Equity (2). 

Dr. Chriſtian, in a note on the 2d volume of 
Blackſtone's Commentaries, very well and briefly 
explains the Roman heirſhip : the Civil Law, 


ſays he, conſiders father and ſon as one perſon, 


ſo that upon the death of either, the inheri- 
tance does not ſo properly deſcend as conti- 
nue in the hands of the ſurvivor, 


(2) With a view to theſe principles, it is ſaid, 2 Ve- 
ſey 91. an executor was an heir by the old Roman law, 
but this I think leads to error, for an executor may be 
without any beneficial intereſt a mere manager of the 
property, and truſtee for others, an idea unknown to 
the Romans till introduced by the eccleſiaſtics, ſome- 
times for charitable—ſometimes for intereſted purpoſes 
in late times of the Empire. 
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From this principle many eurious corollaries 


followed. We have already mentioned, that 
the anceſtor could not directly entail the eſtate 


or name a remainder man, tho' he might by 


the circuitous method of binding the heir in 
ſhape of a truſt ; this followed from what has 
been ſaid, for the inheritance being entirely the 
heirs and perfectly in his diſpoſal, any future 
heir now named by him, took place of any 
other heir formerly named by the anceſtor, and 
the power of the anceſtor over the property ne- 
ceſſarily ceaſed with his life, and could not be 


_ exerted or extended beyond it. 


From the ſame principles followed the cele- 


brated rule of the Civil Law, Nemo mori po- 


teſt ex parte teſtatus, ex parte inteſtatus, that a 
man could not die partly teſtate, partly inteſtate, 
becauſe his repreſentative from their legal iden- 
tity, muſt have all his property; and that the 
heres factus or deviſee, was not conſidered fo 
much as taking by purchaſe as by deſcent, not 
as deviſee but as heir not indeed natural but 
appointed, yet ſtill an heir, 

Hence alſo aroſe a grand diſtinction between 


their law and ours as to payment of debts; 
the creditors of the deceaſed could come upon | 


his heir, not only to the extent of the aſſets he 
= had 


Lect. 


had b 
he hac 
ſoever 
might 
obl ige 
a fon 1 
a yeal 
But 1n 
footing 


invent. 


paratir 
proper! 
ger (3) 


the ow: 
be his 
of dyir 
of avo1 
by the 
tink n 
upon tl 


| the dot 


either 11 
ſu et ne 


(3) TI 
long pre 
Tracts. 
de Succe: 


Led. VI.] OF THINGS. 18; 


had by deſcent, but alfo upon all the property 
he had in the world, howſoever or from whom- 
ſoever he might have acquired it. As this 
might often be a great hardſhip, no man was 
obliged to take by deſcent as with us, and even 


| a ſon might refuſe to be heir, or he might take 


a year to deliberate whether he would or not. 
But in later times, things were put more on a 
footing of good ſenſe, the heir might make an 


| inventory of the deceaſed's effects, and by ſe- 


parating them from his own, ſcreen his other 
property from debts to which he was a ſtran- 
ger (3). If no perſon would take the heirſhip 
the owner of property might oblige his ſlave to 
be his heir, which was often done in expectation 
of dying deeply in debt, from a whimſical idea 
of avoiding diſgrace, ſince the goods then ſeized 
by the creditors would be thoſe not of the ex- 
tint maſter but of the ſlave, whoſe diſhonour 
upon this occaſion was always compenſated by 


| the donation of freedom ; heirs therefore were 


ether neceſſarii as the ſlave juſt mentioned, or 
ſur et neceſſarit, as the ſons of deceaſed (the latter 


(3) This whole ſyſtem, both in principle and practice, 
long prevailed in Scotland. See Lord Kaime's Law 
Tracts. For the Roman law of heirſhip, ſee Inſtitutes 


de Succeſſionibus ab Inteſtato. 
epithet 


Bl. C. ch. 14. p. 208. 
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epithet being added, becauſe they could not be 


excuſed without application to the Prætor) or 


| extranet ſtrangers, who were at perfect liberty to 


act or not as they thought fit (4). Having thus 


explained the heirſhip of the Civil Law, and 


having obſerved that the Roman law of deſcent 


is fo far intereſting to us, as it gave riſe to our 


law of ſucceſſion to perſonal eſtates and order 


of granting adminiſtration, and furniſhed hints 
for our ſtatute of diſtributions (5), it ſeems ſu- 


perfluous to go further in delineating the Civi- 
lians' canons and rules of deſcent, than their 
ultimate eſtabliſhment and ordination by Juſti- 


(4) Monſters could not be heirs by the Civil Law, nor 
baſtards to the father's inheritance, but they might to the 
mother's; indeed if the father had no lawful wife or 


| child, the baſtard with his mother ſucceeded to one- 


twelfth each. Nov. 89. ch. 8. & 12. Cod. 6. 59. 5. 
Fil. 1. 5. 14. 
(5) Dr. Chriſtian obſerves, that tho' it is ſaid that 


the canon law computation has been adopted by the law 
of England, yet he does not know a ſingle inſtance in 


which we have occaſion to refer to it; but that the Ciril 


Law computation is of great importance in aſcertaining 
who are entitled to adminiſtration, and to the diſtribu- 
tive ſhares of an inteſtates perivant property. Note on? 
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nian (becauſe their ſituation at that period alone 
has been regarded by our laws) without reviewing 
thoſe perplexed and intricate changes which they 
paſſed through antecedently to his reign. I ſhall 
however ſubſequently point out ſome of the prin- 
cipal of theſe to the readers attention. 

The canons of deſcent or ſusceſſion adopted 
by the Civil Law differ from thoſe of our com- 
mon law as to real eſtates in almoſt every parti- 
cular, as will appear by the following compariſon. 

Firſt, All property (whether what we call real 
or perſonal) gavelled and deſcended equally 
among all the children of the deceaſed both male 


and female, without regard to primogeniture or 
ſex, with repreſentation ad infinitum. Nov. 118. 


ch. 1. and Nov. 22. ch. 29. See alſo Wood. 

Secondly, The right of inheritance could aſcend 
as well as deſcend; the rule was defended by the 
obligations of the child to the parent, as well as 
by the ſuppoſition of the eſtate having often 
proceeded from his bounty; better reaſoning at 
leaſt than Lord Coke's in ſupport of the contrary 
doctrine viz. that gravia deorſum tendunt. 

Thirdly, Whereas real eſtates with us always 
go per ſtirpes, at Rome all property whatſoever 
deſcended ſometimes per ſtirpes, ſometimes per 
capita; in the direct deſcending line always per 

M m | ſtirpes, 
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ſtirpes, and ſo among collaterals coking by way 
of repreſentation, where any perſon (6) of equal 
degree with the perſon repreſented till ſubſiſted, 
but if all took in their own rights they took per 
capita. 

Fourthly, In their method of computing de- 


grees they reckoned not as we do from the | 


common ſtock downwards, to each of the per- 
ſons related or to the moſt remote of them, 
but from the perſon à quo upward to the com. 


mon ſtock, and then downward again to the 
other party related; a diſtinction between their 
law and ours familiar to every lawyer (7). 


Fifthly, No ſuch rule as that on failure of 


lineal deſcendants, the inheritance ſhall deſcend 
to the blood of the firſt purchaſer, nor any con- 


ſideration had, whether the eſtate firſt came by 


father or mother's ſide. 
Sixthly, The half blood was not excluded, 


(6) Nov. 110. c. 3. Inſt. 3. 1. 6. A brother and 


two nephews of deceaſed took per ſtirpes, but if no 


brother alive, the children of brothers would take per 
capita. See Walſh and Walſh, Prec in Chan, 54. and 
2 Bl. Com. 217. octavo, and Davers v. Dewes, 3 P. Wms, 

(7) Thus by our law, firſt couſins are in the ſecond 
degree, by the Civil Law in the fourth, viz. to the f- 
ther one degree, to the grandfather two, to the 8 
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though . to "i whole, as we ſhall ſee 


hereafter. 

Zeventhly, The agnati, or relations 8 the 
father's ſide (8) were not preferred to the cog- 
nati, or relations by the mother, though they 
had been ſo until the diſtinction was aboliſhed 


(8) I bow to Blackſtone, Ellis and Wood, in inter- 
preting agnati to mean relations by the father's fide, yet 
[ think that was not always the meaning; Heineccius 
interprets them to be per virilis ſexus perſonas conjuncti; 
Gibbon calls them perſons connected by a line of males. 
According to theſe diſtinctions I ſhould ſuppoſe that the 
ſon of a father's aunt ſhould be a cognate, not an agnate, 
and in 2d of the Inſtitutes the ſon of a ſiſter is ſpecially 
transferred from the cognates to the agnates. 

The cognates were preferred to the Gentiles z by the 


| Gentiles were meant thoſe of the ſame general family 


united by one common name, a gens /ike a tribe or clan; 
the nomen marked the gens; the cognomen or ſurname 
the particular branch of that family. Caius Julius Cæſar 
was of the Julian family, and of that branch of it 
called Cæſars, the Julii were gentiles to him, the Cæſars 
agnates. To Publius Cornelius Scipio, Publius was the 
prænomen correſponding to our chriſtian name, Corne- 
lus the name, Scipio the ſurname, i. e. he was of the 
bcipio branch of the Cornelian family: ſometimes an 


zpnomen was added, as to him Africanus. The wife 
wok the huſband's name as with us. | 
M m 2 by 


ink 


; 
4 
4 
; 
4 
0 
N 
4 

18 
: 
- 
| 
1 


father alive the mother excluded brothers and ſiſters, 
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by Juſtinian himſelf, and rightly. ſays Sir Wil. 
lam Blackſtone, becauſe as the Roman law gave 
no preference to males in lineal ſucceſſion, there 
was no reaſon for preferring them in collateral 
(9)- 3 

Having thus ſhewn how very different their 
canons of deſcent were from ours, I proceed to 
ſketch the method in which they ſearched for the 
heir of an inteſtate, or the ſucceſſor to his 
eſtate. | 

1. In the firſt place ſucceeded all his children, 


by equal portions, with repreſentation ad infi- 


nitum, without any reſpect to primogeniture or 

preference with regard to ſex. | 
2. If no deſcendants, the father 'and mother 
brothers and fiſters of deceaſed, by the whole 
blood, ſhared his property 1n equal portions (10). 
3d. If 


(9) Sir William ſeems to forget that in collateral, the | 


relations by the female line would even at Rome carry 
their portions of the eſtate into another name and ft 
mily, The Inſtitutes ſay, Commodius videbatur ita 


jura conſtitui, ut plerumque hæreditates ad maſculos 


confluerent. Lib. 3. tib. 2. . 


(10) Not fo by our law. With us the father excludes 
not only the mother, but the brothers and ſiſters; if no 


until 


Led. 
2d 


him, 
came 
grand 
4. 
the v 


| dead, 


ſtirpes 
reprel 
liſters 
repreſ 


until t! 
liam II 
ſo the 
caſe of 
ferred 
nearer 

lineal; 

aunt, b 


| becauſe 


nearer « 
law, fo 
aſcendir 
rence, 
(11) 
eſtate, 
againſt ] 
by Lord 


Il, 


Wil. 
gave 
here 
teral 


their 
d to 
T the 
0 his 


dren, 
infi- 
Ire ot 


other 
whole 


(10). 


zd. It | 


al, the 


e carry 
and fa. 
tur ita 


raſculos 


xcludes 
3 if no 
ſiſters, 
until 


Let. VI.] OF THINGS. 191 


zd. If the parents of inteſtate died before 
him, his brothers and ſiſters, by the whole blood 
came in, in preference to his grandfather or 
grandmother (11). 

4. If ſome of the brothers of the inteſtate by 
the whole blood ſurvived” him, but hers were 


| dead, leaving children, thoſe children took per 


ſtirpes their father's reſpective portions jure 
repreſentationis : but if 4 the brothers and 
ſiſters of inteſtate died before him, the right of 
repreſentation was not extended to their chil- 

dren 


until the ſtatute of 1 James II. in England, and Wil- 
lam III. in this country, admitted them with her. And 
ſo the whole aſcending line, as Lord Holt obſerves in the 
caſe of Blackborough and Davis, 1 P. Wms. 5 1. was pre- 
ferred untill the ſtatute of diſtributions ordained that a 
nearer collateral ſhould be preferred to a more remote 
lneal ; in that caſe the grandmother was preferred to the 
aunt, both as to adminiſtration and as to diſtribution, not 


| becauſe in the aſcending line of kin, but becauſe ſhe was 


rearer of kin according to the computation of the civil 


law, for after the ſlatute of diſtributions, her being in the 
aſcending line ſimply, would not have given her a prefe- 
tence. A | 

(11) The rule in our law is the ſame as to perſonal 
eſtate, This is the famous queſtion argued by Voet 
againſt Domat and others. Voet's opinion is confirmed 


by Lord Hardwicke, and eſtabliſhed as law with us in 
| the 


or wy other collaterals (12). 
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dren; in that caſe the parents or neareſt aſcen - 


dants living, however remote, came in, in pre- 


ference to the nephews and nieces of inteſtate, 


5. No 


the caſe of Evelyn and Evelyn. 3. Atkins. 762. Same 
caſe is reported by Ambler. 

(12) We have obſerved in the preceding note, that the 
brother was preferred to the grandfather, but it appears 
by the rule above, that a deceaſed brother's ſon was poſt. 


poned to him, and indeed to any other aſcendant, un- 


leſs there was ſome other brother ſtill ſurviving. This 


| ſeems to be contradicted by Wood, who ſays brothers 


and fiſters children are admitted with the aſcendants in 
the right line—but I think it is expreſsly delivered in the 
127th Novel. cap. 1. which firſt gave the right of 
repreſentation, and after mentioning that brothers chil- 
dren had been by a former law totally excluded, goes on, 
Si moriens relinquat adſcendentium aliquem, & fratres 
qui poſſint cum parentibus vocari, & alterius præmortui 
fratris filios tum cum aſcendentibus et fratribus vocantur 
etiam premortui tui fratris filii. Upon which Heineccius 
thus comments, Si ſoli exſtent germanorum liberi, illi ab 
adſcendentibus excluduntur; and Sir William Black- 


ſtone ſays, 2 Comm. p. 214. he apprehends that by the 
civil law, if all the brothers and ſiſters were dead, their 


children took per capita, not per ſtirpes, i in * own 
right, and not jure repreſentationis. 


Here again I apprehend the rule of our law, as to 
perſona] 
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5. No brother or ſiſter by the whole blood 
ſurviving inteſtate, and the aſcending line being 
ſpent, next came in nephews and nieces by the 


perſonal eſtate, agrees with the civil, as in preferring 
the grandfather to the nephew of the inteſtate, if all the 
inteſtates brothers are dead, but not otherwiſe. It does 
not indeed (fince the ſtatute of diſtributions was made) 
agree with the civil law. in preferring all the aſcendants 
in ſuch a caſe to the nephew, becauſe that ſtatute pre- 
fers a nearer collateral to a more remote lineal; but that it 
does agree in preferring the grandfather, who is nearer of 
kin where the nephew does not take jure repreſentationis, 
appears, I think, from the caſe of Walſh and Walſh, 
Prec. in Chan. 54 Keilway and Keilway, 2 P. Wms. 
344. Davers v. Dewes, 3 P. Wms. 40. Lloyd v. Tench, 
2 Veſey 213. and Stanley v. Stanley. 1 Atks. 455. In 
this laſt caſe the Chancellor ſays, the words of the ſta- 
tute of diſtributions do ſuppoſe that there muſt be ſome 
perſons to take in their own right, and others by way of 
repreſentation. On the ſame principle in the caſe of 
Durant and Beſtwood, 1 Atk. 454. an aunt and nephew 
were decreed equally entitled becauſe equally of kin, and 
no repreſentation allowed, no brother being alive. It 
muſt be carefully noted however, that this rule does not 
extend to caſes under the ſtatute of William IIId. which 
enabled brothers and ſiſters to ſhare with a mother. In 
the ſame caſe of Stanley and Stanley, nephews and 
nieces of inteſtate were decreed to ſhare with his mo- 
ther and widow, though no brother or ſiſter of the in- 
teltate living. | 
| whole 
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whole blood, in n preference to brothers of the | 


- inteſtate by the half blood. 

6. Brothers and ſiſters by the half blood and 
their children, the nephew by the half blood 
excluding the uncle by the whole (13). 

7. Other collaterals according to proximity, 
8. Huſband to wife, or wife to huſband (14). 
9. The 


(13) I have taken theſe two laſt rules of ſucceſſion 
verbatim from Wood, not being able to ſatisfy mylelf 
from the original authorities, though it ſeems ſome. 
what difficult to ſee the reaſon of them, or to reconcile 


them with the preceding, for if there was no repreſents. | 


tion where all the brothers were dead, why ſhould the 
nephew be preferred to the uncle, any more than he is 
with us in ſuch a caſe. Perhaps theſe rules ſuppoſe a 
brother of the half blood at leaſt to be ſtill living. 
Our law here differs, not only in putting uncles and 
nephews, where the nephews take in their own right 
and not jure repreſentationis, on a footing, but alſo in 
not poſtponing the half blood, or making any difference 
between it and the whole as to perſonal eſtate. Sit 
William Blackſtone in his note on this ſubject to Book 2. 
ch. 32. of his Commentaries, ſeems not to attend to this 
preference of the whole blood, or to the narrow limits 
of the right of repreſentation. Note ! it has not been 
determined that the half blood ſhould ſucceed equally with 
the whole under the ſtatute of James II. ſaid by L. C. 
Wallis and Hodſon, 2 Atkyns. 
(14) With them therefore the huſband and wife did 
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9. The Exchequer by eſcheat (15). | 
Having thus ſtated the canons of deſcent as 
finally regulated by the novels; it may be re- 


| quiſite briefly to mark how the law ſtood antece- 


cently in ſome remarkable inſtances, which occa- 
fon much diverſity, even between the noyels, 
and the inſtitutes which were previouſly pub- 
liſhed. . 

By the old law lineal deſcendants thro' a fe- 
male had been poſtponed to all collaterals, but 


latterly had their remedy with the Prætor. 
There 


not ſucceed to each other, but on failure of all the other 
relations of each party, and with us as to real eſtate, 
they cannot ſucceed each other at all. But amongſt us 
the huſband has an excluſive right to all the wife's per- 


| ſonal property, as well as to adminiſtration to her, with- 


out being obliged to diſtribute among her next of kin, 
(See 2 Mod. 20. and the expreſs words of the ſtatute of 
diſtribution,) and the wife ſurviving ſhares with the 


| children or other next of kin. 


(15) 50 with us, the Crown is entitled if no kin can be 
found, In ſuch caſes therefore a ſuit is commenced in 
the Eccleſiaſtical Court in the name of the Attorney Ge- 
neral, for the adminiſtration, & e. If indeed the want of 
kin ariſeth not from natural events, but from legal ordi- 
nances, as E. G. from the deceaſed being a baſtard, dying 
without a wife or children, the humanity of the Crown 
uſually ſuffers his next of kin by nature, though not re- 
tognized by the law, to get adminiſtration as the appoin- 
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There was originally no repreſentation among 
collaterals. The novels gave it as far as brothers | 
and ſiſters children, but this was ſubſequent to | 
the era of the inſtitutes. 
A mother by the ancient law did not ſucceed | 


to the eſtate of her children (16), nor the chil- 


dren | 


| tees of the Attorney General, or of che Crown by letters 
patent. See 3 P. Wms. 33. 


(16) This rule which was alſo that of our hw in an- 


cient times, as to perſonal as well as real eſtates, has | 
given occaſion to one of the moſt celebrated wits of mo- 


dern days, to put in the mouth of one of the pleaſanteſt 
creatures of his brain, this laughable obſervation. I can- 


not be perſuaded, ſays he, but that the Ducheſs of Suffal: | 
Was ſome relation to her ſon. To underſtand the whale - 


wit of this, the reader muſt peruſe the following rid. 
culous, but gravely delivered extracts from Swinburne. 


It hath not only been a queſtion amongſt” the beſt 
« lawyers in the land, whether the mother be of kin 
<« to her child, but after much diſputation it hath allo | 
5 been adjudged in the negative, viz. that the mother is | 
tc not of kin to her child, in the cafe of the Ducheſs af 
« Suffolk, in the reign of Edward the Sixth. What 
e the reaſons were, whereby the Civilians were moved | 


te to be of this opinion, I cannot, ſays Swinburne, eafily 


* conceive, unleſs it were this, that Mater non numeratur | 
c inter conſanguineos, or unleſs it were the ancient law of | 
% the Twelve Tables, which excluded the mother from 
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dten to the eſtate of the mother. But by the 
d. tum Orficianum paſſed before the inſtitutes. 
the children were admitted to the benefit of this 
natural right; and by the Sc. tum Tertullianum 
ao prior to the inſtitutes, the mother could ſuc- 
ceed to the children, but the grandmother could 
not till the 118 novel. 

This law of ſucceſſions, tho' from it the ſtatute 
of diſtributions has by ſome been ſaid to be 
copied, and all admit a ſimilarity in many re- 
ſects, yet contains ſome ſtriking differences from 
that remarkable act of our legiſlature. In the 


| rery firſt ſtep of the latter, where there are a wi- 


dow and children, the widow has her legal ſhare ; 
whereas in the Roman law ſhe did not come in 
until all, even the collaterals were exhauſted. So 
in the next ſtep, viz. where there are no children, 
he has a moiety, a thing unknown to the Ro- 


* ſucceeding to the inheritance of the ſon or daughter. 


But the reaſons which moved the temporal lawyers to 


be of this mind were, Firſt, becauſe lands cannot 


= * aſcend, and therefore they concluded the ſame of 


« chattels. Secondly, becauſe the children are of the 
blood of tbe parents, yet are not parents of the blood 
* of their children. Thirdly, becauſe the father, mo- 
« Pw and child, though three perſons, yet are but ana 
caro one fleſh, and 8 no degree of kindred 

* betwixt them.“ | 

Luis talia legens—temperet a riſu ? 
Nen 2 
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man law : if indeed neither widow nor children, 


then the next of kin are to be inveſtigated and 
looked for according to the rules of the Civil 
law, (and ſo in looking for an adminiftrator) with 


this difference only, that with them the aſcend- | 
ing line took place of all but brothers and fiſters; 
with us, as we have noted, a collateral in nearer 8 


degree takes place of an aſcendant in one more 


remote. We muſt add to theſe obſervations the 
following; that the half blood is not poſtponed 
by us, as with them, and that we admit the huſ- 
band to ſucceed to the adminiftration of the 


wife's perſonal property, in preference to every 


other relation ; whereas Rome poſtponed him j 
to them all, with regard to every ſpecies of her | 


property (17)- 


(17) Beſides the caſes referred to in the foregoing | 


lecture, whoever wiſhes to be better acquainted with 
the ſtatute of diſtributions, which has given rife to as 


much controverſy, and as many doubts as almoſt any in | 


the ſtatute book, and which lord Hardwicke obſerves in 
Stanley and Stanley, 1 Atk. 455. to have been moſt ancor- 
rectly penned, would do well to conſult amongſt others 


Pett v. Pett, 1 Salk. 250. which determined that one 
brother's grandchildren cannot ſhare with another bro- | 


ther's children. Palmer and Elliot. 3 Mod. 51. and 
Carter and Crawley, Raymond 496. in which an ac- 
| | count 
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count is given of the contention between the common 
law and eccleſiaſtical courts which gave riſe to this ſta- 
tute, and Edwards v. Freeman, 2 P. Wms. 441 *. where 
Sir Joſeph Jekyll ſtates at large the occaſion of making 
it, which was in favour: of the practice of the ſpiritu L 
court, which had endeavoured to force adminiſtr 
to diſtribute, but was conſtantly prohibited by 
temporal court, becauſe it would have been allowing 
them to compel the execution of a truſt. The endea- 
rours of the civil courts were truly laudable, yet Lord 
North aſcribes them to ſiniſter motives. 'T. Raym. 499. 
Beſides the caſes already mentioned, ſee that of Bowers 
v. Littlewood, 1 P. Wms. 593, which ruled that be- 
tween an uncle and a deceaſed aunt's ſon, the latter ſhall 
have no ſhare. - | 
Witter v. Witter, 3 P. Wms. 102. that an eſtate pur 
auter vie, is diſtributable in Equity, tho* not in the 


Spiritual courts. 


Durant v. Preſtwood, 1 Atkyn's 454. that aunts 
and nephews are in the ſame degree of relation to an in- 


teſtate, and equally entitled under the ſtatute of diſtribu- 


tions, and in ſuch caſe no right of repreſentation.— 
They muſt take per capita not per ſtirpes. 


In this caſe and Wallis v. Hudſon determined that a poſthumous 
child takes under the ſtatute, according to the civil law, which confiders 
ſuch child as born, as to every thing that reſpects its advantage. There 
is no determination that half blood ſhould take equally with the whole, 
ere the caſe is under the ſtatute of James II, 


Lecture 


( 200 ) 
Lecture the Seventh. 


OF TITLE BY OCCUPANCY. 


TEE grand diviſion of titles to things made 
by Mr. Juſtice Blackſtone, is into thoſe by 
deſcent and thoſe by purchaſe. Juſtinian di- 
vides them into thoſe originating in the law of 
nature and nations, and thoſe founded on civil, 
municipal, or poſitive law. 

Under the former he enumerates occupancy, 
acceſſion and tradition. Under the latter, pre- 
ſcription, donation, ſucceſſion by deſcent, by will, 
or by grant of the bonorum poſſeſſio. 

The doctrines of the civil law on the heads 
of occupancy, acceſſion, or tradition, have been 
with his uſual perſpicuity compared with ours 
by Mr. Juſtice Blackſtone ; and what Juſtinian 
ſays upon them in the 1. chap. 2. book of the 
Inſtitutes is ſo plainly delivered and ſo clearly 
arranged, that nothing but a culpable and ridi- 
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culous love of novelty will ever induce the in- 
ſtructor to depart from his order. 

He divides occupancy into apprehenſio — 
and inventio finding. 

The prey acquired by hunting, and the plun- 
der by war, formed the two claſſes of things 
which might be appropriated by ſeizure. Of 
game laws, it has been obſerved the Romans 
had no notion; they knew of no reſtriction in 
killing game as to the ſportſman or the ſubje& of 
his purſuit. Every man was at liberty to kill 
any beaſt or bird feræ nature within his own ter- 
ritories, but not upon another man's ground 
without conſent of the owner of the ſoil. Tho' 
a beaſt was wounded in the chace, no property 
was acquired in it till taken ; and in game taken 
alive there was only a qualified property, ſo that 
if it eſcaped it was liable to ſeizure and appro- 
priation by the firſt occupant, unleſs it had ani- 
mum revertendi, or diſcovered its owner by ſome 
mark annexed to it, as a collar, and in theſe 
reſpects our law agrees; fiſh, if taken in public 
vers became the occupants, but not if taken in 
public waters or ponds (1). 


It 


(1) Juſtinian particularly notices bees among erea- 
fures wild by nature, with an attention which ſhould 
ſeem 
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As to ſeizure in war, it gave in the opinion of 
the Romans, provided the war was juſt, (and 
their ingenuity eaſily found pretexts for giving it 
a colour of juſtice,) an uncontrolled power oyer 
the perſon of the captive : his immoveable pro. 
perty was transferred to the public or conquering 
ſtate ; his moveables became the ſpoils which 
contributed to reward the private warrior (2), 


ſeem to ſhew that honey was a produce of much more 
conſideration in ancient times than now, and Bracton 
with a ſimilar attention obſerves the coincidence of our 
law, with reſpeCt to theſe animals. 

(2) The comparatively mild conſequences of war in 
modern times, ſhew in horrid contraſt the barbarity of 
the Romans, What ſhould we think of dragging a 
captive admiral or general at the wheels of a vidors 
carriage through the ſtreets expoſed to the inſults of 
the mob, and then ſtrangling them in priſon ; yet ſuch 
was their conduct, even to wretched princes, and to beau- 
tiful queens, from Perſeus to Zenobia. Their unrelenting 
purſuit of Hannibal and Jugurtha are but ſpots amongſt 
the thouſand black inſtances of the total abſence of 
every ſpark of generoſity from their mercileſs policy. 
Surely nothing but the early prejudice excited by the 
animated colouring and beautiful compoſitions of their 
wonderfully able writers could make us ſpeak of the 
moral character of ſuch a nation with enthuſiaſm and 


admiration, much and juſtly as we may Sir their laws, 


It | 
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If a man's goods were taken from him by 
robbers or enemies, and afterwards recaptured 
or recovered, they became or not the property 
of this new ſeizer or occupant, according as there 
was or was not at the time a poſſibility left for the 
original owner to recover them. See Dig. 41. 1. 
44- (3)- | 
Invention or finding, was either of things that 
never had been in the poſſeſſion of any perſon, 
15 for example, a newly diſcovered uninhabited 
iſland, or of things of which tho' once appro- 


(3) From this rule may be deduced the principles of 
recapture with us, which are, that if the prize be carri- 
ed into the fleet, or into a haven belonging to that prince 
or ſtate, by whoſe ſubjects the ſame were taken, i. e. in- 
fra prefedia hoftium, ſuch a poſſeſſion by the enemy di- 
reſts the owner of his intereſt, and the retaking after- 
wards in battle gains the captors a property. See Molloy 


de Jure Maritimo. lib. 1. cap. 1. 
The Civilians held, however, that this poſſeſſion muſt 


be a firm poſſeſſion, i. e. the prize muſt pernoctare with 
the enemy, or remain in his poſſeſſion twenty-four hours, 
but this is not the modern practice of our law. See 
this point moſt ably diſcuſſed by lord Mansſield in Goſs 
v. Withers, 2 Burrow 694 and 683. where he ſays, our 
admiralty anciently held the property not changed, be- 
fore ſentence of condemnation. 


Oo priated, 
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priated, the owner could not now be found. In 


both inſtances the Imperial Law, in purſuance 
of the law of nature, gave the property to the | 
firſt occupant—the laws of England give it ge. 


zerally to the king (4). 

Of the latter ſpecies, the moſt remarkable 
beſides waifs and eſtrays, are treaſure trove, and 
wrecks, 


Treaſure trove; when the owner could not be 
ditcovered, belonged, by the civil law, to the 
finder, if found on his own or on unappro- | 
It upon the land of another, | 
the law made a diſtinction between the diſcoyery | 


priated ground. 


produced by accident and by ſearch, giving in 


the former caſe half, in the latter the whole to 
I. 31. 1. Code 
Inſt 2. 1. 39. A tenant for long term 


the owner of the ſoil, Dig. 41. 
18 15. 
of years, was confidered as lord of the foil, 


(4) Generally is added, becauſe there are exceptions, 


E. G. tho' treaſure hidden in the earth, afterwards 
diſcovered (the owner not appearing) belongs to the king, 
yet treaſure trove, if found on the earth or in the ſe 
would belong to the finder. 
fiſts that the general rules of our law reſpecting bona 


vacantia agree with the civil, and nt the __ s rights 


are the exception. 


and | 
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and he, not the lord or proprietor, was to have 
the benefit of the diſcovery. The ſame rules 

extended to newly diſcovered mines (5). 
Wreck. — The Rhodian laws having in caſe of 
wreck, made the ſhip and goods ſeizable by the 
lord of the place, tho' all the perſons were ſaved 
and alive ; therefore the Romans were more par- 
ticular and expreſs in forbidding any man to 
meddle with ſuch goods as were wrecked, in mak- 
ing the plunderer to return fourfold, and in de- 
claring that they remained the property of the 
original owner, without eſcheating to any body 
(6), unleſs for want of claim within a year and 
a day ; 


(J) With us, if a man grants his lands, all profits 
within the bowels of the land paſs, as mines of tin, 


lead, iron, coal, & c. Co. L. 4. a. If he let his land, open 7 


mines on it paſs, 2 Lev. 185. we haye numerous ſtatutes 
in Ireland made to enable landlords, where mines are re- 
ſerved, to enter upon demiſed lands, in order to open 
and work mines under certain reſtrictions, and for various 
other purpoſes. Mines of gold and ſilver belong to the 
king, and a ſubject cannot have ſuch royal mines but 
by grant from him, and that in expreſs words, for a 
general grant of mines would not paſs them, Plowden 
336. = | 5 

(6) See Lib. 14 Dig. de acq. rer. dom. and ſee lib. 47. 
Dig. tit. 9. de incendio, ruina & naufragio. Read 
Oo 2 | alſo 
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a day; in which caſe by that law alſo they 

eſcheated to the Exchequer. | 
By derelicts were meant in the Roman lay, 
things voluntarily abandoned with intention to 
leave them for ever (7). Things therefore thrown 
| | away 


alſo the lex Rhodia de Jactu in the 14th book of the | 
Pandects, and compare it with Molloy's Chapter on | 
Average and Contribution. 4 Inſt. 134. Court of Ad. | 
miralty has no juriſdiction of wreck, but of flotſan it 

has, if ſuper altum mare. Every one knows how much | 
the ancient Engliſh law of wreck (which at firſt coin- | 
cided with the Rhodian law—and afterwards only ex- | 
empted the wreck from the claims of royal prerogative | 
in caſe ſome creature eſcaped alive) has been mollified in | 
modern times, ſo that any ſufficient proof of the pro- | 


perty of the goods, tho' no living thing eſcape, is ſuf- 


ficient to prevent their being forfeited as wreck, pro- 
vided the owner aſſerts his property within a year and | 


a day: there have been beſides various acts paſſed to 
puniſh ſecreters or plunderers of wrecks and regulating 


ſalvage : the principal ſalvage acts in this country were | 
made in 4 Geo. 1.—11 Geo. 2.—17 Geo. 2.—32 G. 2. 


—15 & 16 G. 3.—and 23 & 24 G. 3. For the four forts 
of ſhip-wreck goods, Jetſan, &c. &c. ſee 2nd. Inſt. 167. 


(7) DereliQts, ſays Harris, are by us called waifs and 


eſtrays; ſurely not, as appears from the deſcription 
which ſtared the learned commentator in the face in that 
text to which he has affixed the note. 


On the contrary, Wood ſays, we have no derelicts; 


For tho' a man ſo abandon his property, he may change 
| | 55 hie 
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way from neceſſity, as to lighten a ſhip in a 
ſtorm, or things loſt by negligence or chance 
were not derelicts. 2. Inſt. tit. 1. 

The term derelict is applied in our law, but in 
a very different ſenſe, to lands gained by the de- 
way reliction of the ſea, which belonged to the king. 
f the | If no owner was found for lands, the Civil 


r on Law termed them hereditas jacens, and gave 


Ad- them to the firſt occupant. With us in ſuch 
an i WY cc they go to the king, except in the caſe of 


nuch WY an eſtate pur auter vie. 

After occupancy, the Civil Law conſiders ac- 
ex- 

| eeſſion, which was natural, artificial, or mixt. 


Natural acceſſions were, Firſt, By procreation; 


pro- thus title aroſe to the offspring of ſlaves, and 
ſuf- the young of brute animals. Secondly, By allu- 
pro- Wl vion, or ſecret inſenſible addition of earth, waſh- 
and ed up by the fea or a river (8), If indeed the 
Cw impetuoſity 
ung 

vere i bis mind and reclaim it again; perhaps ſo, but after a 
. 2. certain length of time, after a year and a day his claim 
ſorts would come too late: however, ſuch voluntary aban- 
67. donment of property 18 too * to * much 
and . wiſcuſon. 

* (8) If lands are e by the alluvion or derelic- 


tion of the ſea or of a river, our law, if the increaſe be 


as; gradual and imperceptible, gives them to the owner of 
7 | a : the 
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impetuoſity of a river tore away a portion of 
ground, and joined it to a neighbour's eſtate, it 
did not become his until it had indiffolubly 


coaleſced. Thirdly, By the riſing of an iſland | 


in a public river or the ſea, a caſe which, hoy. 
ever uncommon except in volcanic countries, 
our law has in its accuracy not forgotten (9), 
Fourthly, A river forſaking its natural chan. 


nel, which is then divided between the owners | 


of the adjacent lands, 
Artificial acceſſions were, 


1ſt, Specification. — The original owner of any | 


thing improved by the act of another, retained 


his ownerſhip in the thing ſo improved, unleſs it | 


was changed into a different ſpecies ; as if his 


grapes were made into wine, the wine belonged | 
to the maker, who was only obliged to pay the | 


owner for the value of his grapes. 
The ſpecies, however, muſt be incapable of 


being reſtored to its ancient form ; not ſuch for | 


the land adjoining, if rapid to the king. I have ob- 
ſerved in an introductory lecture, that ſuch events in 
torrid regions, where Ganges rolls his rapid ſtream, | 
are much more frequent than in theſe countries, where 4 


the ſubject may appear rather immaterial, 


(9) Giving the property to the king, and not to the } 


occupant as the civil law did. 


inſtance | 
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nſtance as a wrought veſſel that could be melted 
down ; and the materials muſt have been taken 
in ignorance of their being the property of ano- 
ther, (10) 


and, Adjunction. When ſomething is added 


to a ſubject more than is in it, or than it had 
before, as embroidery to a garment, building on 
another man's ground, writing on another's 
parchment. The general rule here was, that 


the acceſſary follows its principal, and that the 


whole belongs to the owner of that principal, 


tho" the acceſſary be of greater value; thus the 


purple ſuperadded to a coarſe garment, would 
be carried with it to the owner of that garment, 
but tho' the property of the thing added was 


| loſt, as long as adjunction continued, yet an 


action lay to have the thing added, ſeparated 
and reſtored, or if that could not be done, to 
be compenſated in damages. If the adjunction 
was made by miſtake, and by the owner of the 
acceſſary, he fight keep poſſeſſion until paid 
the value of the thing added (11). 


Theſe 


(10) Mr. Juſtice Blackſtone omits theſe two requiſites 
n his delineation of the civil law upon this ſubject. 


(11) Our law agrees. See Dr. Chriſtian's note to 
page 404. 2 Bl. Com. 
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Theſe principles, as they give trees planted, 
corn ſown, and buildings erected, in and upon the 


land of another to the owner of the land, ſo do 
they give to the owner of paper or parchment | 


the writing thereon, meaning ſurely, ſays Sir 


William Blackſtone, only the mechanical ope. 


ration of writing, for ſays the learned Judge, 
the ſame law, where a painting has been done 


on another man's canvas, gives the canvas to 


the painter. I am very willing to admit the 


argument, that this reſpect to works of genius 


and invention in one caſe implies it in the other; 


and very unwilling to admit an interpretation 


fraught with ſuch abſurdities as the contradic- 
tory of this opinion; yet Ayliffe and Wood 


. bave underſtood the following paragraph in its 


literal ſenſe ; Si in chartis membraniſve tuis carmen 


del hiftoriam vel orationem Titins ſcripſerit, hu | 


corporis non Titins ſed tu dominus eſſe videris (12); 


and Juſtinian allows, that previouſly to his time, 
there had been a great diſpute whether the 


moſt valuable picture . ſhould not cede to the 


' ownerſhip of the canvas. 


(12) Inſt. 2. 1. 33. Titius anſwers to the J. S. of our 


law writers. The Romans have been n ſilent on 
the ſubject of literary property. 


It 


Led. 


It n 
ing, P 
grounc 
the cr 
workn 
were e 
true ti 

Con! 
This if 
and fo 
ſeparat 
meant 
comme 
dent, t 
propor 
value t 
termix 
one m 
tion of 
him wi 
tisfact i 
what h 

Mix: 


(13) 
fraudule 
other ret 


this ſubj 


XK 11, 


nted, 
n the 


ſo do 
ment 


78 Sir 
ope· 
udge, 
done 
as to 
t the 


genius 


ther; 


ation | 


radic- 
N ood 
in its 
armer 


2 


(12); 


time, 


the 


) the 


jf our 


ent on 


It 


Let. VII. OF THINGS. 211 


t muſt be noted, that in the inſtances of build- 
ing, planting or ſowing, tho' the owner of the 
ground became maſter of the houſe, the tree, or 
the crop, yet he muſt pay for the materials, the 
workmanſhip, the ſeed, and the labour, if they 
were expended thro' miſtake and in error of the 
true title, as common juſtice evidently required- 

Confuſion. Which meant a mixture of liquids. 
This if made by conſent became a mixed property, 
and ſo if by accident, unleſs there. could be a 
ſeparation without any prejudice. Commixture 
meant a mixture of ſolids, which could not be in 
common unleſs by general conſent ; if by acci- 
dent, the heap was to be divided as nearly as the 
proportion of each man's property or of the 
value thereof could be aſcertained. If the in- 
termixture was occaſioned by the wilful act of 
one man, without the knowledge or approba- 
tion of another, the ſole property was given to 
lim who had not interfered in the mixture, ſa- 
tisfaction however being allowed to the other for 
what he had had loſt (13). 

Mixt Acceſſion.— The moſt remarkable title 


(13) Our law allows no ſuch ſatisfaction to ſuch 
fraudulent or officious or miſchievous intermixer ; in 
other reſpects it pretty much agrees with the Civil on 
this ſubject. See Bl. Com. 405. 

P p acquired 
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acquired in this mode was to the profits of an 


eſtate poſſeſſed by a man bona fide, on an erro- 
neous ſuppoſition of a title to the land, which in 
reality was not valid (14). 

To acceſſion the Civilians refer the law of 
fixtures, here obſerving the uſual principles of 
acceſſion by permitting the poſſeſſor to take 
away what has been erected or made by him, if 
it can be done without prejudice to the rights of 
the proprietor, or at leaſt giving the former a 
right to demand retribution to the amount of 


their value (15). 
To theſe original methods of acquiring pro- 
perty by the law of nature and nations, viz. occu- 


(14) Every body knows the difference of our law 
upon this ſubject, and that the poſſeſſor, however inno- 
cent, muſt account for the profits, and indeed the Ro- 
man law meant only that he ſhould not pay for the pro- 
duce of the ground actually conſumed, and not that 
he ſhould not account for rents received, &c. &c. 

(15) See Dig. 25. Lib. and Wood, p. 96, octavo: the 
Engliſh lawyer knows how much our rules with reſpec 
to fixtures, (which formerly were conſidered as immove- 
able, having become part of the houſe or building, 1 Inſt. 


53. a.) have been relaxed of late years, a tenant for in- 


itance having been permitted to carry away not only 
things relative to trade, as mills, brewing veſſels, & c. &c. 
hut even marble chimney pieces, & c. &c. 
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pancy and acceſſion, the Civilians add a third 
from the ſame ſources, which they term deriva- 
tive, VIZ. tradition or delivery. But as delivery 
ſeems to be more properly referred to modes of 
conveying, than to origination of property, 
ſince the title is by the grant, of which the 
delivery is evidence, and to which it ought to 
be a concomitant, I ſhall beg leave to conſi- 
der it under the head of title by alienation, tho? 
do not deny that delivery by the Roman Law 
was very often effential to the completion of the 
title, but it was not univerſally. [16] 


(16) For inſtance it was diſputed whether legal delivery 
n its commencement was a requiſite to title by preſcrip- . 
tion, Ayliffe 324; for the rules reſpecting delivery and 4 
things to be conſidered therein, ſee Wood, p. 101. Ayliffe, li 
297. the property of things ſold was not transferred 1 
without delivery. | WW! 


P Þ 2 Lecture 


— - 
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Lecture the Eighth. 


OF TITLE BY PRESCRIPTION 
ESCHEAT, FORFEITURE AND 
ALIENATION. 


PRESCRIPTION (+), or the acquiſition of | 


property by continuance of poſſeſſion, is evident- 
ly a creature of municipal law, ſince no length 
of time could by the law of nature alter or diyeſt 
a right once acquired. It originated, ſays Woods 
with the Greeks ; the divine law forbad it, as 
well as perpetual alienations. 


(i) The title of preſcription, ſays Blackſtone, was well 
known in the Roman law, by the name of Uſucapio, vol. 
2. ch. 17. The Roman law however diſtinguiſhed be- 
| tween uſucapion and preſcription; applying the former 
to things moveable, the latter to immoveables ; and ſurely 
there is a great diſſimilitude between the Roman preſcrip- 
tion and ours, as that of the Civil Law was applicable 
to lands, and not from time immemorial. | 
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Under the name of preſcriptions, the Romans 


however, included not merely title to property, 


whether moveable or immoveable, corporeal or 
ncorporeal, from length of poſteſſion ; but alſo 
Imitation of ſuits, and even of perſonal actions, 
(2) which were barred or preſcribed againſt by 


length of time. The time which gave a right to 


rreſcription, was three years for things move- 
able, ten years for things immoveable or incorpo- 
real, if the perſon claiming right againſt the poſ- 


ſefſor was preſent, i. e. reſided in the ſame pro- 


vince (3), twenty if he was abſent, i. e. inha- 
bited a different one. 

Preſcription therefore with them was not immemo- 
rial uſage, but a certain length of poſſeſſion. 


(2) Our law undoubtedly declares, that no preſcription 
can give a title to lands, but as length of poſſeſhon can 
give a title to lands, by ouſting the poſſibility of bring- 
ing any ſuit to recover them, it ſeems to be a declaration 
of little import, and indeed rather an odd proviſion, fince 
the ſame law in fact ſays, no man ſhall claim a title to 
hands by immemorial uſage of holding them, and yet 60 
years poſſeſſion of lands in fee ſimple a 
{tall be a title againſt all the world. 


(3) The Civilians allow ten years alſo to make a cuſ- 
tom. Hence the Temporal Courts will not ſuffer the 


Tecleſiaſtical to try a cuſtom, and will iſſue a Rank , 


they attempt it. 
To 


. 2 — > 
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law. 
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To make a valid preſcription four things were 
requiſite, beſides the period of time ordained by 

Firſt, That the poſſeſſion ſhould have been 
originally obtained honeſtly and bona fide, as 
far as regarded the mind and intentions of the 
purchaſer, though he might have been miſtaken 


in his title, or that of the vendor. And the Ca. 
non Law did away the preſcription, if at any time 


the purchaſer became really connuſant of his ori. 


ginal error, and the conſequent imperfection of 


title. b 
Secondly, That the poſſeſſion was acquired for 


a lawful conſideration, as by donation, purchaſe 
or ſucceſſion, 1. e. for ſuch a cauſe as would en. 
title the receiver to the property, ſuppoſing the 


perſon from whom he received it to be the true 


owner; a tenant therefore could not preſcribe 
againſt his landlord, nor the poſſeſſor of a thing | 


lent or depoſited againſt its true and rightful 


proprietor, 


Thirdly, Uninterrupted poſſeſſion, Interrup- 
tion of poſſeſſion was called uſurpation (4), 
and was either natural or civil. The former 
conſiſting in entering into and upon immoveable 


(4) A term frequently introduced into the Eccleſaſ 


tical law. 
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things, the latter in taking away thoſe move- 
able. Civil interruption was the interpoſition of 
a legal claim in a court of juſtice. 

' Fourthly, The thing muſt be capable of 
preſcription. Things ſacred and conſecrated to 


| God were not liable to preſcription, and the 


fame exception held as to the domains of the 
Prince (5). The property of minors, of ſol- 


ders upon expeditions, and of perſons abſent 


on the buſineſs of the Commonwealth enjoyed 
the lame privilege ; and the ſubje&s prohibited 
to be alienated by will, were incapable of being 
vindicated by pretence of poſſeſſion. 

i have ſaid, that under this head, the Civil 
Law conſidered limitation of actions. Real 
actions, by which the Civil Law meant all ac- 
tions for the recovery of property (6), brought by 
1 man demanding ſome thing that was his own, 
and founded on dominion, or jus in re, were of 
couric limited as to the time of bringing them, 


| by the reſpective periods which formed valid 


preſcriptions in the reſpective caſes mentioned 
above. 


Perſonal 


(5) Thus in our law, Nullum tempus occurrit eccleſiæ. 
Nullum tempus occurit regi. 
(6) The meaning was not reſtrained to the recovery of 


That we call real property, the Romans knowing no ſuch 
diſtinction ; 


N 3 
i 
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Perſonal actions, or thoſe in which a man howe 
claimed a debt or duty and which were founded of de! 
on obligation or jus ad rem, and mixed actions count 
in which ſome ſpecific thing was demanded, viſion 


and ſome perſonal obligation alſo claimed to be 
performed, muſt regularly have been brought 
within 30 years. Code 7. 35. 5. to this however | 
ſome exceptions are found in the ſame book ot 


ted; 
ſuffici 
howev 
dal lor 


the Code in its 39 Title: and the ninth of the WM 1 0, 
Novels, allows the Church to bring ſuch actions comme 
at any time within the period of 160 2 = ic fy 

from cauſe accrued. | be defi 

The Civil Law allo eſtabliſhed a limit to the | right ti 
bringing or proſecuting of criminal proceedings, _ hee 
the right of accuſing being ordinarily limited to conſeq 
20 years, and the ordinances of Scotland have WM nount, 

followed this example J. ur f 

EsSCHEAT.— This title, in our ſtrict legal ſenſe I gentio. 
of it, was unknown to the Romans, and in a more ing a d 
extended one takes up ſuch little ſpace in the his - ds 
Civil code, that it is ſcarcely viſible, which is not | ture, w 
ſurpriſing, ſince as Sir William Blackſtone ob- being e 
ſerves, eſcheat, ſtrictly ſpeaking, was one of the 
fruits and conſequences of feodal tenure : as far, | (7) It 
don: As we have often obſerved, their grand diftinc-| originally 
tion was into moveables and immoveables. en 
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however, as it denotes an obſtruction of the courſe 
of deſcent, which muſt frequently happen in all 
countries, and is therefore a caſe requiring pro- 
vifion in all laws, it muſt not be entirely omit- 


| ted; nor is it diſregarded by the Imperial Law, 


ſuficiently attentive to the rights of the crown, 
however unacquainted with the claims of the feo- 
dal lord. | ©» FS 

[ ſhall, therefore, in imitation of the learned 
commentator on the laws of England; conſider 
the ſeveral caſes in which hereditary blood might 
be deficient according to the Civil Law, and a 
right to property thereby become veſted in the 
Exchequer (7), not like the modern eſcheat in 
conſequence of any ſeignory or lotdſhip para- 
mount, but as the fruit of prerogative exiſting 
in the prince. The want of heirs I have already 
mentioned in the chapter of Deſcents as occaſion- 
ing a devolution of property to the throne: to 
this deficiency according to the courſe of na- 
ture, we muſt add unnatural births, —monſters 
being excluded from ſucceſſion by their law as 


(7) It may be remarked here once for all, that fiſcus 
originally ſignified the proper money of the Prince 
zrarium the public treaſure. But the latter meaning in 
ſubſequent times was annexed to fiſcus alſo, and the 
privy purſe was denominated patrimoniale. 


Q q well 
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well as our own; the Civil, however, accounted 


them children, as far as related to any privilege 1 
of the parent, ſuch as the jus trium liberorum, | 


whereas ours will not permit ſuch an offspring to 
entitle the father to be tenant by the curteſy (8), 


I have alſo noticed in the chapter on Marriage | 
the legitimation of baſtards produced by ſubſe- 
quent wedlock ; and have elſewhere marked the 
admiſſion of the concubine and her ſon to one- 


half of the inheritance where no lawful wife or 


child, and the ſucceſſion of the baſtard to the 
mother's inheritance altho” ſhe was never mar- 


ried, tho' not to the father's (9). With theſe 
exceptions baſtards at Rome were, as well as 


baſtards in Britain, incapable of inheriting. But | 
the offspring of inceſtuous marriage, or of adul- | 
tery, could not inherit even to the mother (10), 
Aliens alſo were incapable of being devices, | 


as well as, of being heirs; ſince the gene- 


ral principle of the Civil Law was, at leaſt till | 


the time of Antoninus, that foreigners had no 
right to the laws or privileges of any particular 
place where they ſojourned (11), and the cruel 


(8) See F. f. 1. 5. 14. Co. L. 29. 
(9) See note to p. 186. | 
| (10) Nov. 89. ch. 15. 
(11) See Ayliffe, book 2. lib. 3. and 1. 1, Code de her. 
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incapacities of ſucceeding to them, or the Droits 
D'Aubaine, formerly known to France and 
Holland, are ſaid by Domat to have originated 
in the Civil Law (12). 

The doctrine of eſcheat by corruption of blood 
would in vain be looked for in the Imperial Law. 
t came into England with the conqueſt, and was 
unknown even to the Saxon tenures. | 

FORFEITURE.— But tho' eſcheat, in conſe- 
quence of crimes, is a creature of modern times; 
yet forteiture of property for offences was fami- 
lar to the Romans and indeed incident to all 
capital offences, until Juſtinian moderated the 
ſeverity of the law in certain particulars (13). 
Of the other cauſes of forfeiture enumerated by 


the Engliſh law, the moſt remarkable are Japſe, 


imony, and bankruptcy. 
The 


(12) See Ayliffe, book 3. lib. 25. vacantia mortuorum 
bona tunc ad fiſcum jubemus transferri, fi nullum ex qua- 
libet ſanguinis linea vel juris titulo legitimum reliqerit 
inteſtatus hæredem. But the treaſury was barred by non 


claim during four years, and in ſeveral excepted caſes did 


not come in at all; the church being preferred if the de- 


ceaſed had been a clergyman, and any corporation if he 


had been a member thereof. 
(13) The alterations by him made will come properly 
under the head of Public Wrongs. It is worthy of the 
Qq 2 | Civilians 


15 The right of lapſe having been eſtabliſhed 
| | 1 about the time of the Council of Lateran, as late 
as the reign of our Henry the ſecond, of courſe 
. is unnoticed by the Imperialiſts, and the law of 
ſimony muſt be traced thro' the proviſions of a 
i= different juriſprudence, that of the Canon- 

| „ 

| Bankruptcy.—This title is noticed in the zd 
book, 26th title of the Inſtitutes under the name 


folly was declared infamous and generated infamy 
at Rome; and fraudulent alienat ions to prevent 
its 


Civilians obſervation that with us the goods of traitors, 
and felons, &c. &c. found within the Admiralty juriſ- 
diction, are droits or perquiſites of the Admiralty, fo 
are wrecks, jetſan, flotſan, ligan, derelicts, and deo- 
dands, not granted to the lords of manors, or others; 
and ſo are all the goods of the King's enemies taken 
without commiſſion, or found or by accident brought 
within the Admiralty commiſſions. See Comyns Admi- 
ralty D. and the caſes there referred to. There have 
been of late ſome important queſtions reſpecting the 
droits of Admiralty in Ireland, which are not yet decided. 
(14) The common law of England has not conſidered 
fimony in the light of a ſpiritual crime, (under which 
conſideration it has left it to eccleſiaſtical cenſures) but 


merely as the ſource and cauſe of invalidating agreements 
_ tainted 
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its effects, and attempts of debtors to defeat 
their creditors were guarded againſt by proviſions 
which may be found in the forty- ſecond book of 
the Pandects, 8. 10. | 

All perſons who became inſolvent and fraudu- 
ently concealed or abſented themſelves, became 
bankrupts at Rome, whether traders or not ; 
they were called decoctores, and the method of 
proceeding againſt them 1s pointed out in the 
forty-eight book of the Pandects, 17. 5. If they 
became bankrupts thro' their own vice or folly, 
they were expelled from the college of mer- 
chants and not ſuffered to trade again. Bank- 
rupts from riotous living were put to hard labour 
for their creditors, and knaviſh bankrupts con- 
cealing their effects were puniſhed with death. 
If bankrupts became ſo by real misfortune, on 
delivery of their effects, the debts to anſwer which 
they were not adequate were poſtponed ; but the 


| tainted by it. The ſtatute law however of that country 
tas by proviſions not yet introduced into Ireland impoſ- 
ed pecuniary penalties on the parties concerned in ſuch 
corrupt agreements z the eccleſiaſtical courts in puniſhing 
I, are guided by the canon law as far as received in theſe 
countries, but the limits of this reception do not ſeem to 
* accurately aſcertained, for inſtance, whether they ex- 
end to reſignations, has been lately made a queſtion in 


Ireland. | 
fruits 
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fruits of their future ind erin always 


liable (15). 


Alienation.—I ſhall here conſider who 1055 | 
alien and to whom, what things were unalienable, | 


and how a man might alien. 


All perſons might alten their property who | 
were not under ſome ſpecial diſability created by | 
the law; theſe diſabilities therefore are the chief 
matter for our conſideration. The 8th diviſion | 
in the ſecond book of the Inſtitutes bears this | 
title, Quibus Altenare Licet vel non Licet. It 
begins with the huſband, who could not alienate | 
lands which came to him in right of his wife as | 
a marriage portion; and then proceeds to men- | 
tion the mortgagee, who, tho' not owner of the | 


pledge may ſell it, and the minor, who, tho 


maſter of his fortune, cannot alienate any part } 
of it without the conſent of his guardian. This | 


however is a very imperfe& enumeration of the 


(15) Not the whole fruits, but as much as they were able 
to pay, ſee 4th book of the Inſtitutes, 6. 40. What | 
merit ſhould be allowed to the framers of our Bankrupt | 
Laws, will be evident on peruſal of the text above, 


and how little their invention, was put to the rack, having 


the Roman law before their eyes, from which they bor. 


rowed almoſt every idea. See Aylift 347. 


perſons | 
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perſons forbidden to alien by the Civil Law, for 
we muſt add ideots, lunaticks, prodigals, per- 
ſons baniſhed during their life, hereticks and 
traitors (16). Aliens appear to have been un- 
der almoſt every diſability known among us, 


until Antoninus communicated the jus civitatis, 


to all the inhabitants of the empire. 


property of the Church, and the crown lands, 


could not be alienated (17), and the Civil 


k. Y 
1enate | 
rite as | 
men | 


Law was particularly careful to prevent what we 
call champerty, by forbidding things litigious | 
to be alienated, (meaning by things litigious 1 


of the WI thoſe about whoſe property there was any diſ- 

„tho pute) during the time of the conteſt. | 

y part | As to the modes of transferring property, the | 
ö 1 

This ſtudent muſt not expect to find precedents of 

of the WW conveyances as he would in the common law- | 


(16) See PandeCts 36. 5. 15. that condemned Per- 


ere able 1 a 
What ſons after ſentence could not aliene. Ideots, infants, per- 
1 ſons attainted of treaſon of treaſon or felony, are prohi- : | 
bited to aliene by our law. | 
above, | 


(17) If it came to the church from a private donor, 
it might be alienated from neceſſity, to pay the debts of 
the church. See Nov. 7, de non alienandis rebus Eccle- 
laſticis : as to crown lands. See Code 11. b. 2. The 


meaning of things nt in commerce has been explained | 18 
before. | 


having 
ey bor. 


perſons 


yers 


* 
- 


, 


226 ON THE RIGHTS [Book I. 


yers library, nor has the Imperial Law gone into 
a detailed account of different ſpecies of deeds f| 


in the manner purſued by Mr. Juſtice Black- 


| ſtone, but it ſaid in general, that things muſt | 
be transferred by delivery, and W de- 


livery into true and feigned. 


True delivery was handing over the thing if 
moveable, and giving poſſeſſion of it if immove. | 


able. Poſſeſſion of part might be given in the 


name of the whole, and by proxy, as well as by 
the owner himſelf (18). Feigned delivery was | 
when the intention of the teſtator being ſut- 


ficiently exprefſed, a ſolemn delivery was ſup- 
poſed, tho' not actually made, which fiction 


was peculiarly neceſſary in paſſing incorporeal 
eſtates. Thus a feigned delivery might be made 


by delivering a deed containing the deſcription 


of the thing intended to be conveyed (19). | 
Thus delivery of the keys gave a poſleſſory | 
right to a houſe, and even verbal delivery of I 
the poſſeſſion of lands at a diſtance, if with. 


in view, was a good delivery of them (20). 


(18) See Inſt. 2. 1. Dig. 41. 2. 3. 
| (19) This effect of deeds in the Roman law is par- 
ticularly recognized in Code 8. 54. 1. where they att 
called inſtrumenta. 


(20) Dig. 41. 2. 18. 2. it was called the fictio brevis. 
The 
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The Private written inſtruments chiefly no- 
ticed by the Civil Law are cautio, a note or bill 
for money received; apocha, the creditor's re- 
ccipt or acquittance on the debt being paid; 
aulapocſ ia, a tenant's acknowledgment that he 
had paid rent to a landlord, ſeemingly in- 
tended for the ſame purpoſes with our at- 
tornment; literæ letters, commendatory, teſ- 


| timonial or credential ; Chirographa, which may 


be compared with deeds poll, and Syngrapha 
which anſwered to deeds indented (20). 


manus, if goods being already in a man's poſſeſſion as 


| a pledge or loan were afterwards given or ſold to him; 


if the thing was ſhewn at a diſtance it was delivery 
longa manu. If ſome token was delivered, as a key or 
a deed, it was called ſymbolical. But upon ſymbolical 


deliveries ſee the dicta of Lord C. in Ward and Tur- - 


ner, 2nd Veſey. 

(zo) Syngrapha are mentioned by Cicero and Plautus, 
in the latter, tho? poetical authority may not be very good 
in ſuch caſes, is one of the few precedents of them 


handed down to us. Chirographa are ſpoken of by 


Jurenal. As to fafa for deeds, and dimiſſio terra- 


um for a leaſe, they are phraſes of modern corrupted: 
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| 1 | into at 
ft 5 | 10. 
| | GIF TS were by the Romans diſtinguiſhed | Thir 
| into proper and improper. The proper gift, have cl 
188 or donatio inter vivos, was when one out of mere | If th 
liberality and urged by no other motive, be- <01vns, 
ſtowed any thing upon another. The improper 
| when his liberality was urged by the proſpect | (1) He 
ö | of death, or elicited by reaſon of marriage. ſoluntary 
Þ The ſtudent will be ſurprized to find the | (2) W 
U | Civil Law elaborate and prolix on the ſubject of E : eh 
| N gifts inter vivos, which by ours are little no- 2 
# ticed, or confounded with grants, but I ſhould WF aur RY 


think his time miſpent in examining this head airings 


further 
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further than to note the following peculiari- 
ties (1). | | 

Gifts were revocable for three cauſes only (2). 
Firſt, where the Gift was inofficious, viz. 
depriving the next of kin of their equitable 
ſhare. . 
Secondly, for ingratitude to the Giver, the 
degree of which however was not left to be de- 
termined by fancy, but aſcertained by Law, 
and limited to five Inſtances, viz. defamation 
of the character or aſſault of the perſon of 
the giver, ſnares againſt his life, injury to his 
property, or refuſal to fulfill agreements entered 
into at the time of the gift. See Code, 8. 5 b. 
10. | 
Thirdly, If the giver afterwards happened to 
have children (3). 

If the gift exceeded the value of five hundred 


Vos, | 
R 


utſhed } 
gift, 


mere 

, be- couns, it muſt have been publickly regiſtered 

proper 5 

oſpect (1) He may compare theſe gifts however with our 

re, WHT uptary ſettlements, or gratuitous bonds. 

4 the (2) With us a gift abſolutely made, without provid- 

e& of ing a power of revocation, cannot be recalled, but ſee 
| the Caſe of Naldred v. Gilham, 1 P. Wms. 577. 

le 1. (3) Compare with this proviſion the various caſes in 

ſhould our report books, reſpecting revocation of wills, by 

; head marriage or the birth of a child. 
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Lect. 
at the time of the gift made, (4) with certain ex. tis cant 
ceptions mentioned in the eighth book of the um 5 
Code, among which were gifts made by the Em. % ſu 
peror or to him, but latterly the conduits of theſe | 
his liberality were confined to publick inſtru. of pre 
ments, ſubſcribed with the royal ſignature and conſid 
atteſted by Witneſſes. Perſons doating, mad- fon ap 
men, prodigals and minors, were not capable fatim 
of making gifts; nor perſons born deaf and 798 Ne 
dumb, nor married perſons to each other, as 

| J proper 
we have noticed before in the lecture on mar- death 
Triage; a ſon under the father's power was furit / 
not capable of receiving a gift to his own uſe, ents 
for he could only take for the father's benefit: ing da 
things ſacred or public could not be made the ge ha 
ſubject of a gift, nor could as it ſhould ſeem con; royage 
tingent rights. See 8 lib. Code. 24, 39, and 42, extrem 
of the Pandects. 
 DONATIO MORTIS CAUSA. The - | 
venth title of the ſecond book of the Inſti 50 I 
tutes, and the ſixth chapter of the thirty chus to 
ninth book of the Pande&s have for their ſub- (6) I. 
Jects donationes mortis cauſa and are to be par- cellor F 
ticularly recommended to the ſtudent's peruſal. bnatior 
The definition given in the latter is this: mur. irſt is a 
| Th | EI conſider; 
(4) Cade 8, 54. 27. here is one inſtance of a public ly comp: 


regiſtry of deeds at Rome; in France the law was the the deat] 
ſame, Groenweg. 
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tis cauſa donatio eff, cum quis magis habere ſe vult, quam 


eum cui donat, magisque eum qui donat, quam ſære- 


dem ſuum (5). It then enumerates three ſpecies of 
theſe donations, one induced by no apprehenſion 
of preſent danger, but merely by the general 
conſideration of mortality; another when a per- 
ſon apprehending imminent danger ſo gives, wut 
fatim fiat accipientis ; the third, when any one 
induced by danger does not give ſo that the 


property ſhould paſs at the time, but only when 


death ſhall have followed, func demum cum mors 
fuerit ſecuta; and it obſerves that theſe induce- 
ments may be not only ill health, but impend- 
ing danger from an enemy, from robbers, or from 
the hand of power, or a projected journey or 
royage, or even wearineſs of life, occaſioned by 
extreme old age (6.) 


The 


(5) It gives as an inſtance the gift made by Telema- 
chus to Pirœus in Homer. Odyſſey, book 17. 

(6) In Ward and Turner, 2 Veſey, 431, Lord Chan- 
cellor Hardwicke takes notice of the three kinds of 
donationes mortis cauſa, and thus deſcribes them. The 
hrſt is a donation by one in no preſent danger, but in 
conſideration of mortality if he died, and this is ſtrict- 
ly compared to a legacy, for the property was to paſs at 
the death, not at the time; the ſecond kind is, where 


the 


Arr. 
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The Inftitutes without making this triple 


diviſion of ſuch donations, preface the ſame ge- 
| neral 


the property paſſed at the time defeaſible in caſe of an 
eſcape from that danger in view, or of a recovery from 
that illneſs; the third was where though he was moved 
with that danger, yet not thinking it ſo immediate as to 
veſt the property immediately in the perſon, he put it in 
poſſeſſion of that perſon as an inchoate ad to take effect 
in caſe he ſhould die. 

In Tate and Hilbert in 1793, 2 Veſey Jun. 111. the 
Lord Chancellor ſeems to underſtand the two firſt ſpe- 
cies in a different ſenſe, and ſays, they were evidently 
mere donations, and according to a note which I took in 
Bilby and Coulter in the Exchequer in Ireland, 1791, 
that court ſeemed alſo to conſider the two former as in 
fact and effect, donations inter vivos. The truth is, the 
Roman lawyers ſeem to have fallen into a confuſion of 
expreſſion, by conſidering gifts to take effect preſently 
and irrevocably as donationes mortis cauſa, if they were 
made while under apprehenſion of danger of death. To 
correct this the Dig. lib. 39. c. 27. ſays, ubi ita donatur 
mortis cauſa, ut nullo caſu revocetur, mors cauſa donandi 
magis eft quam mortis caſu donatio : et ide perinde haberi 
debet, ac alia qilævis inter vivos donatio, Ideoque inter vires 


And Swinburne, page 23, ſays, the 


& uxores non valet. 


laſt kind of gift and not the firſt is that which is compared 


to a legacy, but the other two are — ſimple gifts, 
if 
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neral definition by another more particular; 
mortis cauſa donatio eff, que propter mortis fit 
ſuſpicronem cum quis ita donat, ut fi quod humanitus 
ſbi contigiſſet haberet is qui accipit ; fi autem ſuper- 
vixiſet is qui donavit reciperet, vel fi eum dona- 
touts pænituiſſet, aut prior deceſſerit is, cui dona- 
tun fit. 3 

The Inſtitutes therefore which were publiſhed 
after the Pandects ſeem to be thus particular to 


prevent the confounding abſolute irrevocable . 


gifts, tho' made under apprehenſion of death, 
with donationes mortis cauſa, properly ſo called. 
Whether delivery was neceſſary to make theſe 
gifts mortis cauſa good and valid was a queſtion 
on which the Civilians ſeemed not to have 


agreed, but Lord Hardwicke has reconciled their 


different opinions (7), by ſhewing, that an abſo- 
lute delivery of poſſeſſion was not requiſite to 
the firſt or third kind of gift before mentioned, 

| but 


if the giver do not make expreſs mention of his death, 
and ſo they cannot be revoked. And it appears from 
Heineccius Antiq lib. 2. tib. 7. ſec. 19. that ſome gifts 


that were irrevocable were at Rome improperly ranked 


among donationes mortis cauſa. 
(7) In the aforeſaid caſe of Ward v. Turner, 2 Veſey, 
431, in which caſe fays Mr. Cox, in thoſe excellent 
: | | notes 
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but that in the ſecond caſe, where the property 
was to paſs immediately, it was required (8.) 

All perſons were capable of receiving donations 
mortis cauſa, that were capable of receiving le- 
gacies, and he who might make a teſtament 
might alſo make a donation mortis cauſa, and a 
filius familias who could not make a teſtament, 
even with the conſent of his father, could make 
a donatio mortis cauſa, his father permitting. 

It was neceſſary to mention at the time, that 
the gift was made in contemplation of danger 
or of death : 
preſence of five witneſſes (9) 3 But it was not ef- 
ſential that it ſhould have been made in the 


notes on P. Wms. which have done him ſo much ho- 
nour, all the law upon the ſubject of donations mortis 
cauſa is collected. 


(8) But by the Civil Law as 8 or allowed in Eng- 


land, 
Lord Chancellor in the ſame caſe, delivery is neceſſary 


to make good a donation mortis cauſa, and ſince deli- 
very is neceſſary, of courſe the thing muſt be capable 
of delivery, and queſtions have naturally ariſen in our 
law are, whether there has been a ſufficient delivery or 


not. 


(9) This is not requiſite with us. 


donor's 


[Book Il. 


it muſt alſo have been made in the 


and conſequently by the law of England, ſays 
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donor's laſt illneſs (10). The prefence of the 
donee ſeems to have been neceſſary, from Dig. 
39. 6. 38. (11). | 

In the donation mortis cauſa, ſtrictly ſo called, 
the huſband could give to the wife (12); I have 
not found any mention in the Civil Law of the 


impoſſibility of annexing any condition to the 


gift (13), nor any diſcuſſion of the diſtinctions 
| | | between 


(10) This appears to be eſſential with us, and is ex- 
preſsly ſaid to be ſo in Blount and Burrow, 546, 1 
Veſey, Jun. and in Millar and Millar. 3 P. Wms. 356. 

(11) It is there ſaid mortis cauſa donatur quod 
preſens preſenti dat; and the Maſter of the Rolls in 
Lawſon and Lawſon, and 1 P. Wms. doubts whether 
that be not the caſe with us. But it does not ſeem to 
be neceſſary, by the determination in the caſe of Drury 
and Smith, 1 P. Wms. and by what was ſaid in the 
court of Exchequer in Ireland, in Bilby and Coulter 
in 1791, according to a note I took at the time, of 
which caſe a much reſpected friend, Mr. Ridgeway, 
has given a report in a note to his edition of Reports of 
Cafes in the time of Lord Hardwicke. 

Heineccius Antiq. lib. 2. tit. 7. obſerves, that ſome 
abſolute irrevocable gifts had been clafſed under do- 
nationes mortis cauſa. 

(12) So he can with us, Lawſon and Lawſon, 1 P. 
Wms. 4414. | 

(13) No condition can be annexed to it according to 

9 our 
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between things capable or incapable of delivery | 


in this mode of giving. 


/ 


our law, otherwiſe a teſtamentary diſpoſition might be 
grafted upon it and the ſtatute of frauds evaded; in the | 


caſe of Lawſon and Lawſon, the Maſter of the Rolls 


declares, that no ſuch gift, tho' in nature of a legacy } 
need be proved in teſtamentary form, it operating as | 
declaration of truſt upon the executor. On the impol. | 
ſibility of annexing any condition to a donatio mortis | 
cauſa, reſted the determination of the court of Exche. | 
quer in Ireland, in 1791, in the cafe of Bilby and | 


Coulter, in which the ſuperior knowledge of the Impe- 


rial law, poſſeſſed by the great and able judge who pre- | 


ſides on that bench was ſo eminently conſpicuous. 


For what things are ſo capable of delivery with us, | 
and for other queſtions reſpecting donations mortis cauſa, | 
| ſee Ward and Turner, 2 Veſey 431. Lawſon and Law- f 
ſon, 1 P. Wms. 441. Drury and Smith, 1 P. Wms. 404. | 
Millar and Millar, 3 P. Wms. 356. Snellgrave v. Baily, | 
3 Atkyns 314. S. C. Ridgeway's caſes in Lord Hard- ; 
wicke's time, and Bilby v. Coulter, in his note thereon. | 
Jones and Selby, Prec. in Chan. 300. Tate and Hilbert, 
2 Veſey, jun. 111. a bond, bill or note, payable to 


bearer is a good ſubject of a donatio mortis caufa, 


But not other promiſſory note or bill of exchange. | 
Delivery of receipts for South Sea annuities not ſuf- 
ficient, Ward and Turner. There can be no ſuch do- 


nations of ſimple contract debts or arrears of rent, be- ö 
| caule | 


Though 
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Though after à long conteſt among the Ro- 
man lawyers, whether theſe donations partook 
moſt of the nature of gifts or legacies, it was 
ſettled in the Inſtitutes, 2 Lib. 6. 7. that they 
ſhould be ad exemplum legatorum redactæ per 
mia, yet, ſays Ayliffe, they differed from le- 
gacies in the following reſpects. | 

Firſt, as we have ſaid, a filius familias, tho 
he could not bequeath a legacy, could make a 
donatio mortis cauſa. 

Secondly, Theſe donations were ſometimes 
delivered by the perſon in his life time, ſome- 
times by his heir, but the legacy always by the 
heir. 

Thirdly, The donee was obliged to render an 
account of his poſſeſſion, not ſo the legatee. 
Ayliffe p. 332. 

DONATIO PROPTER NUPTIAS]. The 
donatio propter nuptias was a ſecurity given 
to the wife, for the return of the fortune ſhe 
brought with the huſband, or of an equivd- 
lent to it, in caſe ſhe ſurvived him, or if they 


cauſe there can be no delivery, ſaid by L. C. in _ 
caſe, 

In Tate v. Hilbert, Lord er is made to doubt, 
whether want of delivery might not in ſome caſes be 
lupplied by deed or writing, tho” it could not by parol. 
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ſhould be ſeparated during life. It has been 
compared to a jointure, to which it bears ſome 
reſemblance, as being given in conſideration of 
the fortune brought with her; her fortune either 
proceeded from herſelf, her mother, or ſome 
other perſon, and was called dos advemitia ; or 
from the father or ſome of the paternal line, in 
which caſe it was called profectitia: no part of 


it by law ſurvived to the huſband, not even 


tho' there were children by the marriage, tho' 
cuſtom ſeems ſometimes to have ſuperceded 
law in this reſpe& (14). I ſpeak of the coutſe 
of law where no ſpecial ſettlement or agreement 
had taken place. The huſband's -power over 
her property much reſembled that which our 
law gives him as to a wife's real eſtate where 


no ſettlement, The huſband received the pro- 


fits, but could not alienate it if immoveable (15). 
| If 


(14) At one period if the huſband ſurvived, the dos 
profectitia reverted to the father, the dos adventitia 
remained with the huſband. 


(15) Her lands he could not alienate, not her lands 1 
in the provinces, for no claim of uſucapion could be I 
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ſet up there, and an expreſs law forbad that title to be 3 


ſet up againſt her in Italy, againſt the fundus dotalis 4 
| Tralicus, With her conſent her lands in the provinces | 
might have been alienated, until Juſtinian having ex- 

tended 
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it conſiſted of moveables, the intereſts of 
commerce, and the neceſſity of diſpoſing of pe- 


| riſhable goods, permitted his alienation of it, 


excepting her paraphernalia, but he muſt make 
good the value to her, and to prevent any in- 
jury from ſuch diſpoſition, that part of his eſtate 
ncluded in the donatio propter nuptias which 
we may call his ſettled eſtate (and which was 
aways of the ſame condition and quantity with 
her portion) could not be alienated or mort- 
raged by him, even with her conſent, unleſs in 
ſome ſpecified caſes of extreme neceſſity, or un- 
lſs another eſtate of equal value was to be ſet - 
tled in lieu of it; and as a further protection to 
her, beſides this ſpecifick ſecurity ſhe had a general 
len on all his property to the amount of her 
portion, and was preferred to all other incum- 
brances, even tho' of prior date (16); and if he 
became impaired in fortune the wife might, 
eren during her marriage, ſeize her portion or 
ſecurity, or bring an action for it (17). 


tended the right of uſucapion to the predia provincialia, 
the legal prohibition of alienation was at the ſame 
tine extended to provincial eſtates. 


(16) See Code 5. 13. 30. 


(17) Compare this with the act of parliament. 5 G. 
Il. ch, 4. Ireland. 


But 


. 
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But tho” the donatio propter nuptias was her 4 
ſecurity, yet ſhe was not put in poſſeſſion of it. 3 
The huſband during marriage received the rents, E 
intereſt, or other profits both of the eſtate by 1 
him ſettled, and alſo of her dos or portion, be-. 
cauſe he was to be at the neceſſary charges of 3 


the marriage ſtate ; he was to maintain her tho 
ſhe brought no portion (18). 


We have obſerved, that tho? the property of 
the'dos was not transferred to the wife, yet the b 
profits of it, as well as of the donatio proper 
nuptias, were received by the huſband during I 
marriage. But all her property need not be I 
contained in the dos, part of it might be kept 
back, which was then called her paraphernalia 4 
(19); her goods therefore were dotalitia of E 
which the huſband had the uſe and adminiſtra- 2 
tion, and paraphernalia, from para and pherne 3 
over and above her dowry. The paraphernalia I 


(18) Of courſe he was liable to her debts for neceſ- 7 

ſaries. The dos might be given before or after marriage. I 
The father might be forced by the magiſtrate to give a 
portion with his daughter according to his eſtate and 1 


ability. See Pandects, 23. 2. 19. 


(19) Even all ſhe acquired was his, quodcunque ac- b 
See Heineccius Rom. Antiq. lib. 1 tit. 10. 
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Lect. IX.] OF THINGS. 241 
included property of different kinds, and were 
not, as with us, confined to wearing apparel, 
jewels, and other ornaments, and theſe para- 
pharnalia ſhe might uſe and alien at pleaſure, 
without the huſband's conſent, and bring actions 
in her own name, or in the name of her huſ- 
band for the recovery of them (20). 


(20) Our law differs conſiderably both in the meaning 
of paraphernalia as appears above, and alſo in the ex- 
tent of the wife's power over them. 'They are with us 
conſidered as the huſband's goods, uſed by the wife, 
and to which ſhe becomes entitled at his death, over 
ind above her jointure or dower; the huſband, tho? 
he cannot deviſe them, may ſell or give them away 
during his life; and tho? after his death they are liable 
to his debts, if his ' perſonal eſtate is exhauſted, yet 
the widow may recover the value from the heir. See 
P. Wms 730. 2 Atks. 642. 3 Atks. 394- 2 Atks. 
J & 104. 1 Atks. 440. 1 P. Wms. 729. 2 P. 
Wms. 79. 544. 

Where a huſbands perſonal eſtate is not ſufficient to 
py his debts, the wife cannot ſet up any claim to jew- 
co, rings, pictures, dreſſing plate, and other trinkets 
pren her before marriage. Ridout v. Lord Plymouth, 
% Atks. 104. . 
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MENT. 


THE property left by any perſon at his death, 


or ſhall have a right to ſucceed to it. This 


| right of ſucceſſion is of two kinds: the firſt is I 


Y 1 


ſcends in the family acecedling't to the order " | 
The ſecond, teſtamentary fuc. 2 


proximity (1). 
ceſſion when that exact order doth not pn 


but the eſtate of the deceaſed is tranſmitted ac- 


cording to his will and pleaſure within certain | 


reſtraints however, and limitations ſet by ” 


law. 


(1) As the origin of property, according to Blick- 3 


ſtone, is occupancy, it muſt terminate with the life of Þ 
the occupant, unleſs continued in civil ſociety by the 
legiſlature. If the legiſlature did not interfere, the 


neareſt of kin, as being about his perſon, would natu- 


rally become the next occupants. 


I 


I 


muſt either revert to the common ſtock, or} 2 
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The legal ordinary ſucceſſion is the rule, the 
teſtamentary the exception (2), and this exception 
is ſeldom admitted in the firſt ſtages of govern- 
ment, and the firſt periods of ſociety. It re- 
quires ſome time and reflection to accuſtom a 
people to ſuch a power as that of diſinheriting, 
either totally or partially, the heir of blood 
the natural heir. 

A Teſtament is thus defined by the Roman 
Law, Voluntatis noſtræ juſta ſententia de eo, quod quis 
pot mortem fieri velit, It was of two kinds—a 
Teſtament ſtrictly ſo called, and a Codicil : the 
eſential difference between which was, that the 
former appointed a gæres, commonly called the 
ares factus, (who comprehended our two cha- 
raters of deviſee and executor) the latter did 
not. 

0 Teſtaments 

(2) Therefore deſcents ſhould be conſidered before 
wills, as I have done in imitation of Blackſtone and the 
Engliſh Law, and in conformity with the opinion of 
Mr. Gibbon, tho? in deviation from the Civil and from 
the order of Juſtinian's Inſtitutes. The reaſon given 
for the contrary order by the Civil Law, and approved 
by Heineccius, is, Quam diu ſucceſſor a tgſtamento ſpe- 
retur, ab inigſtato heredibus locus non datur ; a reaſon 
more whimſical than ſatisfactory. 

(3) We uſe Codicil in a different ſenſe, as an appen- 


dage to a laſt will or teſtament, and do not attend to 
11 the 
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| 
| 
if 


— —— —⏑‚— ᷓ 1K 7‚”ßÜœ'W —‚— STRAIT ts Yee > = 
af * 


144 ON THE RIGHTS {Book lf, 


Teſtaments were either ' ſolemn or unſo- 


lemn (4): The latter were alſo called Privileged 


Teſtaments, and both the one and the other 
might be either written or nuncupative. 


SOLEMN TESTAMENTS]. So unnatural 


and contrary to all principles did it ſeem at firſt 
to the people of Rome, to diſinherit the heir of 
blood either totally or partially, that in the early 
ages of their ſtate it could not be done. but 
by an expreſs law (5). One law, that of de- 

| | ſcent 


the diſtinction above : Teſtament (where it is a diſtin- 


guiſhing name) meaning with us a will of perſonal eſ- 


tate, 

(4) Our deviſes of real eſtate may be compared to 
the ſolemn wills of the Romans, on account of the 
ſolemnities preſcribed by our ſtatutes of Frauds; and 
our wills of perſonal eſtate, (as not requiring the legal 
precautions of the ſtatute, ) to their unſolemn teſtaments; 
but a perfect analogy will by no means hold. For in- 
ſtance, deviſes of land do not appoint an heir, nor cre- 


ate a repreſentation, nor make the deviſee ſtand in the 


place of deviſor, as to all debts, and therefore differ 
widely from Roman wills. 
(5) There was one exception from neceſſity entitled 


the mode in procinctu. Coriolanus found his army de- 
claring to each other their wills, on the eve of a battle, 


with their garments tucked up; that is i procinds. 
Plutarch's Life of Coriolanus. 
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ſcent could only be counteracted by another, 


that of wills; the people was therefore ſolemnly - 


interrogated in the Comitia Calata, whether they 
choſe to ratify a will; if they did, it became 
legal (6). 

With the twelve tables, the power of tranſ- 


mitting property by will began, and they gave 
to every Paterfamilias this power of willing (7) 


but preſcribed no form. 

What then was to be done ? The twelye tables 
had, in this reſpe&t, counteracted the firſt 
principles of law and the moſt rooted opi- 


. 2 nions 


(6). From hence the principle Tęſamenti factionem 
ife Juris publici. See Heineccius on the Inſt. 161. 

(7) So in theſe countries a right to deviſe lands was 
not a common law right, but founded on ſtatutes, as 


is ſaid in the caſe of Anſty and Dowſing, but in 


Windham and Chetwind, a caſe equally well known to 
every lawyer, Lord Mansfield obſerving that a power of 
willing ought to be favoured and naturally follows the 
right of property, adds, it ſubſiſted in this kingdom 
before the conqueſt, and till about the reign of Henry 
the Second, when it ceaſed by conſequence of Feudal 
Tenure, not from any expreſs prohibition. The doctrine 
of uſes revived it—the ſtatute of uſes again accidentally 
checked it—this occaſioned the ſtatute of wills, 
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nions, or perhaps prejudices of mankind (8), 
The lawyers found a medium (9); they confi. 
dered wills in the ſame light with alienations 


inter ⁊uivos, as our laws do regard wills of real 


eftate, and introduced ceremonies correſponding 
to this fiction; the will was ſaid to be made per 
æs et libram ; it was a fictitious ſale, the teſta- 
tor ſold the property in the preſence, and as it 
ſhould ſeem with the approbation of five wit- 


neſſes preſent, who repreſented ſo many claſſes 


of the Roman People, 


There was allo an Antiſtes, who witneſſed I 
their concurrence, and the Libripendens who 


weighed the copper money given for the imagi- 


nary purchaſe by the Familie Emptor, making 


ing the — 7 number of perſons preſent, 


(8) Yet one would have ſuppoſed, from the Roman a 3 
prepoſeſſion for the paternal power that their prejudices *Y 


would have inclined the contrary way. 


Lord Mansfield has obſerved that the teſtamentary *} 
power over property is more reaſonable in theſe king- - 
doms than ever it was among the Greeks and Romans, 


ſince by xeaſon of primogeniture, and other excluſive 


rules of deſcent, the ſucceſſion ab inteſtato amongſt us | 


is not ſo equal and univerſal as among thoſe people. 


(9) Inveniendus erat color, ſays Heineccius, quo Juri, 


analogia ſerveratur. 
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ſteſides the parties) ſeven. The Familiæ Emp- 
tor was the deviſee or hæres factus. He paid 


over a piece of money to the officer who held 


the balance, to be paid over to the teſtator (10). 

In progreſs of time the Prætors, (who were 
always employed in ſimplifying and ſoftening 
the ſtrict and harſh requifites of the ancient 
laws) ratified a more ſimple form of teſtament, 
without any ſymbolical ſale, or rather they gave 
the bonorum polſeſſionem according to the teſtament, 
with ſome ſimilitude to our adminiſtration cum 
ſeſtamento annexo. 

If then the heres factus could not ſet up the 
teſtament as agreeable to the ancient forms, he 
applied for aid to the Prætorian court (11). 

All that the Pretor required was, that ſeven 
witneſſes ſhould ſet their ſeals to the will : 


(10) The Prætorian Teſtament, ſays Heineccius, was 
improperly ſo called, becauſe it did not carry with it 
the inheritance, but only the bonorum poſſeſſionem. 

(11) Among ſavage nations, obſerves Mr. Gibbon, 


want of letters is imperfectly ſupplied by the uſe of vi- 


ible ſigns, like a pantomime. Rome in its earlier pe- 
riods, tho? not in a ſavage ſtate, was in a very rude one. 
Imaginary ſale was uſed among them in alienations, 
adoptions, and almoſt every ſpecies of change of pra- 


perty. 
they 
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they repreſented the ancient five witneſſes fu- 
peradded to the Antiſtes & Libripendens. 
At length new Imperial conſtitutions haying 


been enacted, teſtaments began to be held va. 


lid avowedly as teſtaments (not as ſales or ali- 


enations inter vivos) tho' made in a manner dif. 
ferent from any of the modes above mentioned, 
if made by perſons capable of teſtation and of 
things capable of being deviſed, according to 


certain rules, and with certain ſolemnities bor- 
rowed from the ancient rites, partly framed out 
of the Prætorian Edicts, and partly ordained by 
the Imperial Conſtitutions (12). From the ancient 
law was derived the neceſſity of witnefſes—and 


their preſence at one and the ſame time without 


interval. The number of theſe witneſſes, and 
their putting their ſeals, were circumſtances 
fixed by the Prætorian Edicts, and the Imperial 
Conſtitutions required the ſubſcription of the wit- 
neſſes and of the teſtator : Juſtinian himſelf 
added the neceſſity of the teſtator's heirs name 
being inſerted in the hand-writing of the teſia- 


tor, or at leaſt by the witneſſes (13), 
external 


| (12) Theſe if followed rendered all application to the 
Prætor unneceflary. 


(13) Inſt. 1. lib. 2. tit. 10. ſec. 3. & 4. 


or ext! 
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tament 
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(14) 
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I ſhall now proceed to analyſe and diſcuſs more 


| particularly | theſe requiſites in the form and 


manner of making teſtaments, poſtponing for 
that purpoſe at preſent the conſideration of 
who could make wills—of what they could be 
made, & c. &C, 


FORM AND MANNER OF MAKING 
SOLEMN WILLS ACCORDING TO 
THE CIVIL LAW. 


The ſolemnities required were either internal 
or external. The internal was the appointment 
of an heir which was of the eſſence of the teſ- 
tament, and without it the will might be a 
codicil, but could not be a teſtament (14). The 

| external 

(14) This idea that the naming of an executor is of 
the eſſence of a teſtament, was formerly recognized by 
the judges of the Common Law, but they have ſince 
conſidered a will in which no executor is named, as 
cfeCtual to all intents and purpoſes. Noy. 12. 

We may here obſerve how impoſlible it is to form any 


complete analogy between our wills, whether of real or 


perſonal eſtate and the teſtaments of the Romans. Our 
leviſes of real eſtate, in reſpe& to the ſolemnities at- 
ending their execution may admit a fair compariſon with 

their 
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external were ſigning, atteſtation, unity of the 
act. | 2 
SIGNING. The ſubſcription of the teſtator 
appears to have been neceſſary from Inſt. 2. 10. 
3. and from the ſame authority we collect, that 
it was firſt required by the Imperial conſtitutions, 


Dr. Harris refers 1t to a particular conſtitution | 
of Theodoſius, which does not ſeem to me « 
perfectly to juſtify his poſition (15). 4 


their ſolemn teſtaments, but the appointment of an uni- q 
verſal heir, conſidered as partaking individuality with the 3 
teſtator, ſubject to all his debts even ſo as to affect his 1 
own property, being no part of the eſſence of our de- 1 


viſes, here appears a manifeſt and great variation. 


Our wills of perſonal eſtate on the other hand, while . 
the old opinion prevailed that the appointment of an I 
executor was of their eſſence, might be compared in 
that reſpect to the ſolemn, and in not requiring cer- I 
tain ſolemnities to the unſolemn will of the Romans. 3 
Even now they cannot altogether be compared to the 1 
unſolemn at Rome, for the latter required the appoint- I 


ment of an heir. 


(15) See Harris's notes on Juſtinian's Inſt. lib. 2. page 3 
46. the conſtitution of Theodoſius is repeated in the 
Code, b. 23. 21. it relates to the circumſtance of a teſ- 


tator's chuſing to conceal the proviſions of his will fron 


the witneſſes, and declares ſuch ſecrecy ſhall not invali- 
date 
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If the teſtator thro' ignorance or imbecility 
was incapable of ſigning the will, an additional 
witneſs was called in, whoſe ſubſtituted ſignature 
authenticated the inſtrument, but if the devi- 
ſor had actually written the body of the will 
with his own hand, his ſignature at the conclu- 
fon became unneceſſary (15). 

The teſtator was not obliged to put his ſeal 
tho' the witneſſes were (16). 

The matter on which the will was written 
was immaterial, whether fabulis, charta, membra- 
aiſve, on tablets of wax, paper, or parchment, 
Inſt, 2. 10. 12. By a particular proviſion of Juſ- 
tinian mentioned above, the will was not only 
to be ſigned by the teſtator, but alſo the name 
of the deviſee or heir appointed muſt appear in 


the hand-writing of the teſtator himſelf, or of 


date it, provided the requiſites therein are complied with, 
in whoſe enumeration the teſtator's ſignature occurs. 
Our law agrees, 

(15) Our law agrees. Lemain and Stanley. 3 Lev. 1, 
It was at one time very abſurdly judged that teſtator's 
writing his name in the beginning of the will ſupplied 
the want of ſignature at the bottom, a determination 
mentioned by Blackſtone without diſapprobation, but 
very juſtly cenſured by Dr. Chriſtian. 

(16) Nor is he by our law, but ſealing without 
igning was held ſufficient in Strange 764. 1 Wilſon 313, 
and 2 Veſey 459. contra. | 

Uy one 


[Book II. 


one of the witneſſes (17); and tho' the teſtator, 
inſtead of writing the will himſelf, might dic. 
tate it to another, yet if the writer was the heir 
or legatary, he was ſubject to puniſhment for 
the deed (18). 

ATTESTATION]. 
the number and capacity of the witneſſes re- 
quired, together with the mode of their atteſta- 
tion preſcribed by law. 

The number was no leſs than ſeven to a ſo. 
lemn will, a number appearing to be determined 
in its origin by the claſſes of the Roman peo. 
ple, and by the hions of the bien 


ſale (49). 
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(17) See Inſt. 2. 10. 4. Codg. t. 23. I. 29. No- 
vels 119. ch. 9. | 

(18) Code 9. 23. 3. And the paſſage FI that wri- 
ters of wills, who had inſerted any benefit to them- 
ſelves, ſhould be ſubject to the puniſhments of the Cor- 
nelian Law. This was the Cornelian Law de faljs, 
(there was another de ſicariis its puniſhments were death 
to ſlaves, to freemen baniſhment and confiſcation of goods. 

Notwithſtanding this caution, the legatary might be 
a witneſs to the will, as we ſhall ſee preſently. | 
| (19) Every one knows that the ſtatute of frauds re- 
quires three witneſſes to a will of real eſtate, and that 
to a written will of perſonalty the ſignature of witneſſes, 
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The difficulty which muſt frequently have 
occurred in obtaining ſo great a number of wit- 
neſſes as ſeven, might probably induce the Ro- 
mans to be leſs ſtrict than we are (as they cer- 
tainly were) as to the perſons whom they ad- 
mitted upon this occaſion, At one time the 
heir was admitted as a witneſs, tho' forbidden 
to be ſo by Juſtinian (20) , but legataries were 
always admitted on this diſtinction, that they 
were particular not univerſal ſucceſſors, Qui non 
juris ſucceſſores ſunt, and that a teſtament would 
be valid without legataries, tho' it could not 
without the appointment of an heir; the ob- 
jection to the heir as a witneſs, not proceeding, 
according to great authorities, from his being 
intereſted, but, as is ſaid by Juſtinian, being a 
prohibition, ad imitationem priſtini familiæ emp- 


even the ſignature of the teſtator, tho' the will be in ano- 
ther man's hand- writing, if proved to be according to his 
inſtructions, and approved by him. See 2 Bl. Com. gor. 
Two witneſſes to a will—two to a codicil reciting that 
will, one of which laſt was alſo a witneſs to the will— 
It does not ſatisfy the ſtatute. 3 Salk. 395. 

(20) See 1 Burr. 426. The eſſence of the Roman 
Teſtament was the appointment of an heir to repreſent 
the teſtator, not according to our ideas of repreſenta- 


tion, but in the mode already ſufficiently explained in 


the chapter of deſcent. 
| Uu2 | forts ; 
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forts; quia hoc totum negotium teſtamenti ordj. 


nandi gratia creditur hodie inter teftatorem & | 


heredem agi (21): In ſhort the heir was a par. 

ty to the ſuppoſed contract, and therefore could 

not be a witneſs: the legataries were not. 
The witneſſes muſt have been freemen, Ro- 


man citizens, adults, or at leaſt of the age of 
fourteen years, 7efabiles, i. e. Quibuſcum erat teſ- i 
tamenti factio; and not members of the family 


of either heir or teſtator. The three firſt of 


theſe requiſites require no new explanation: but 


the fourth, as expreſſed by the Roman Lay, 
may be miſapprehended. The phraſe quibuſcum 


erat leſtamenti factio did not mean who could | 


make teſtaments, (for a woman could make a 
teſtament) but who could be preſent at the 
Comitia Calata, where teftaments were origi- 
nally made; this in itſelf excluded ſlaves, mi- 
nors, thoſe deaf, dumb and blind, prodigals 
and infamous perſons; to which are added the 
inſane, if inſanity could require any excluſion 
but that created by common ſenſe, 

Of freedom from theſe incapacities, and of 
the witneſſes being in ſituations which rendered 
them competent, general reputation was ſuffi- 
cient evidence. Thus, if a reputed freeman, 


(21) Inſt. lib. 2. tib. 10. Seer Burr. p. 426. 
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but real ſlave, happened to be a witneſs, the 
will was not thereby invalidated. 2 Inſt. 10. 7. 

All the branches of the families of heir and teſ- 
tator were excluded, upon principles connected 
with the fictitious ſale, viz. becauſe they were 
ſuppoſed to be parties to the contract, and al- 
though the ſymbolical mode became obſolete, 
the rule was retained (22). All perſons in teſta- 
tor's power, or among his domeſtics, excluded. 
2 In. 10. 9. 

Having thus mentioned five requiſites to the 
competency of a witneſs to the Roman Teſta- 
ment (23), the reader might naturally expect 

ſome 

(22) Ad imitationem priſtinæ emptionis. 

(23) I hope the ſtudent will not think me departing 
too much from my ſubject matter, or performing an 
le taſk in abridging here the famous controverſy be- 
tween Lord Mansfield and Lord Camden on the compe- 
tencey and credibility of witneſſes to a will, the ſub- 
ſtance of which it generally gives ſome trouble to young 
men to collect. 

Witneſſes were not eſpecially neceſſary to a will of 
teal eſtate, before the ſtatute of frauds; that ſtatute 
required the ſubſcription of three credible witneſſes. The 
word credible was an unfortunate word, and has occa- 
ſoned much diſpute, which the uſe of the word com- 
{cent might poſſibly have prevented. 

Hence, in the caſe of Anſty and Dowſing, Strange, 


i254, the queſtion aroſe whether the witnefles to a will 
anſwered- 
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ſome diſcuſſion of objections ariſing to their tereſte 
competency or credibility from their being in- judge 
tereſted 
anſwered the deſcription in the ſtatute. The caſe was In th 
this, James Thompſon made his will of real eſtate, at- 3 off, befc 
teſted by three witneſſes, and gave to one John Hailes 414, Le 
and his wife rol. each for mourning, and an annuity 3 able in 
of 201. to Elizabeth, the wife of John. John Hailes tt means 
was one of the witneſſes to the will, and refuſed to be 3 more th 


perſons who are entitled to any benefit under that will, 


that of ſimple contract creditors witneſſing a will which 


paid 201. in lieu of his wife's legacy and his own: it was WM the valid 

determined that the witneſſes to a will ſhould not be 3 witneſſes 

rer could 

and that John Hailes was not a good witneſs. o chem. 
This caſe gave riſe to the ſtatute 25 Geo. II. ch. 6. \ 

m England, and ch. 11. in this kingdom, which declare 4 

all /egacies given to witneſſes to be void, and thereby 1 


he was al 
acquired 
releaſe, & 


remove all poſſibility of intereſt affecting the teſtimony * In the 
of legatees named, and directed the teſtimony of ali 3 (which w: 
creditors to be admitted, leaving their credit to be weighed I the poor 


lable to | 
were witn 
at 25 G. 
ble in the 
five it anc 
ordinary ſe 
aprees witl 
fuous wor 
gument is, 


by the court and the Jury. 3 
How the cafe of Windham and Chetwind, which was | 4 


charged the real eſtate with payment of debts, could o- ü 
cur after this ſtatute, does not at firſt ſight appear; but I 
I fuppoſe it was under the exception in the act relative to 3 4 
ſuits already inſtituted, the proceedings in that caſe ap- 4 
pearing to have been commenced in Auguſt, 1750, | 


and the retroſpect of the act being only to June, 1752. 
e In 


95 Nas 
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tereſted ; but here, in the opinion of no leſs a 
judge than Lord Mansfield, all enquiry is uſe- 


leſs, 


In that caſe, in which the witneſſes had been paid 
olf, before the trial, and which is reported in 1 Burr. 
414, Lord Mansfield is of opinion, that the word cre- 
die in the ſtatute is either ſuperfluous or abſurd ; if 
it means competent, ſuperfluous; if it means ſomething 
more than competent, abſurd, becauſe it would make 
the validity of a will depend on the credibility of the 
witneſſes, which would be abſurd, ſince the teſtator ne- 
rer could foreſee what credit might hereafter be given 
to them. As therefore competency only was required, 


he was alſo of opinion that ſuch competency might be 


acquired ſubſequently to the atteſtation, as by payment, 
releaſe, &c. &c. ; 1 
In the caſe of Hindon and Kerſey, 5 G. III. 1765, 
(which was the caſe of a deviſe towards the ſupport of 
the poor in a certain townſhip, to which two perſons 
lable to be aſſeſſed to the poor tax in ſaid townſhip 
were witneſſes, and which caſe was not cured by the 
act 25 G. III.) Lord Camden held that the word credi- 
te in the ſtatute exactly means competent, and that to 
pre it another meaning, viz. that of credibility in the 
ordinary ſenſe of the word would be abſurd. So far he 
agrees with Lord Mansfield, but as to its being a ſuper- 
fuous word he differs widely, and the tenor of his ar- 
pument is, that it was inſerted to mark that this com- 
petency 
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leſs, ſince he has decidedly laid down this poſi. | 
tion, that tho' in other caſes the objection of 
intereſt 


petency muſt exiſt at the time of the atteſtation, ang 
cannot be acquired by any ſubſequent act, ſuch as a re. | 
leaſe, and that the contrary doctrine held by Lord Mans. 
field in Wyndham and Chetwynd, originated in his M 
conſidering this word as ſuperfluous, or having no legal | 
meaning. 1 | 
| Lord Camden held, that the word credible, in the ſta. 
tute of frauds, meant competent. Lord Mansfield, that | 
if it did not mean that, it meant nothing, ſo far they 
agreed; but herein they differed, that Lord Mansfield 2 
ſaid it was a ſuperfluous word (its meaning being in. 
cluded in the word witneſs) and alſo that witneſſes, tho g 
incompetent at the time of the atteſtation, yet if they 
became competent afterwards, were good witneſſes | 
Lord Camden held, that they muſt be q 
competent at the time of the atteſtation, and that to 
mark this very thing, the word credible, as an empha- | 


to the will. 


tic word, was inſerted. 


Want of attention to the plain truth uttered by Lord | 
Mansfield in Wyndham and Chetwynd (that to make the | 
validity of a will depend upon the credibility of wit- | 
nefles, which the teſtator cannot foreſee, is abſurd) 
produced in the remarkable cauſe of Newburgh and f 
Burroughs (tried in Ireland about ten years ſince) this i 
notable argument. A witneſs to the will then in queſtion } 


ſwore on the trial to alterations made without the | 
teſtator's | 
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intereſt to a witneſs was allowed, yet it did not 
incapacitate witneſſes to a will by the Civil Law. 

have not courage to oppoſe that very great 
and moſt learned judge upon the point, tho' I 
think I ſee authorities to the contrary, and it 
ſurely is an exception very inconſiſtent with the 
uſual wiſdom of the Civil Law, which appears to 
ſhew a laudable jealouſy upon all ſimilar occa- 
ſions. | | 

L. C. J. Lee was of that opinion tho' miſtaken 
in his authorities. Quoting the following para- 
graph from Dig. lib. 28. tit. 1. c. 22. (conditionem 


teſtium lune inſpicere debemus, cum fienarent, non 


mortis tempore, ) he argued from thence, hat in- 
tereff was an objection, which if exiſting at the 
time of ſubſcribing, could not be taken off by 
any ſubſequent fact; but Lord Mansfield has 
thewn, that conditio teftium means the poſitive 


teſtator's knowledge. It was infiſted that if the jury 
believed him, it was not the teſtator's will, and if they 
did not believe him he was not a credible witneſs, and 
the will therefore void for want of three credible wit- 
neſſes, a mode of reaſoning ſo comical, that none but 
the bye-ſtanders could have thought the framer ſerious. 
Yet I have fince known jurymen of great ability, in a 
very celebrated cauſe, caught in the ſame trap. 


+ > -.... capacity - 
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capacity of the witneſſes, their rank or quality, 


their condition of citizenſhip, freedom and 


puberty (24). 


MODE OF ATTESTATION.]—I ſhall be. 
gin by taking notice of two regulations peculiar 
to the Civil Law, the one, that the witnefles 
ſhould be ſpecially required by the teſtator to 
witneſs the wilt; the ether, that the whole per- | 


fect ion of the will ſhould be done uno contextu. 


The firſt rule requires no explanation, and is 1 
a circumſtance which amongſt us alſo muſt al. 
ways be of weight, as ſhewing more particularly | 
the ſolemn, deliberate intention of the teſtator, | 
but which is not of indiſpenſible neceſſity (25). | 
The latter rule means that no foreign act 
ſhould intervene, and this principle of no c 


(24) If there was no other inſtance to prove the ö 
great utility, even in our common law courts of a ſu- | 
perior knowledge of the Civil Law, and of its technical } 
Latin, this miſtake of Ch. J. Lee, and its correction b7 


Lord Mansfield would be conſpicuous. 


(25) The ſtupid filence of the teſtator, while ano- | 
ther in his preſence required the witneſſes to atteſt, | 
might be a ſtrong ground of ſuſpicion ; but mere ſilence, | 
where ſanity undoubted, would be conſtrued fimple ac- | 


quieſcence. 


text | 
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tn was carried ſo far, that wills were fre- 


quently ſet aſide for the moſt immaterial varia- 


tien from it; for inſtance, for the teſtator's re- 
tiring from the room for the ſhorteſt interval, 
until Juſtinian provided, that ſuch ſhort acci- 


dental intervals occaſioned by the momentary 


abſence of him, or of one of the witneſſes, be- 


fore the act compleated, ſhould not invalidate ; 


the will. C. 6. 23. 27. 
The next requiſite was, that the witneſſes 
ſhould be all afſembled together, and that they 


ſhould ſubſcribe in the ſight of the teſtator, and 


fee him ſign, and hear him acknowledge and pub- 
liſh the ſame : and all the witnefles ought to ſign 


at the ſame time, and in the ſame place, and in 


the ſight of each other. Code 6. 23. 28. Ayliffe 


+55. Wood 124. Halifax 34. (26), 
The 


(26) The vaſt variety of caſes which have been de- 
termined in our courts upon theſe points, as to wills of 
real eſtate, it does not come within my province as com- 
menting upon Civil Law, to delineate, Suffice it to ob- 
ſerve, that the witneſſes muſt, by the ſtatute, ſign in the 
preſence of the teſtator, and muſt ſee him ſign or ac- 
knowledge his ſigning, but this they may do it at different 
times, and therefore need not ſee each other fign, as 
appears from the caſe of Jones and Lake, 2 Atkyns 176, 

N. B. When I have ſaid that by the ſtatute of frauds 
XX 2 | the 


— 


* 
— —— — — — . .——— — 
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The laſt requiſite was ſealing, 2 mode of 


authentication which ſeems to have anteceded 
the cuſtom of ſigning, and was, as Sir W. Black. 


ſtone has obſerved, in the Civil Law the eyi- 
dence of truth, and required on the part of the 
witneſſes at leaſt, at the atteſtation of every 

| teſtament 


the teſtator muſt ſign in the preſence of the witneſſes, I 
ſpeak according to what has been generally underſtood 
to be its meaning, for Mr. Douglas truly obſerves, that 
this moſt careleſsly penned ſtatute does not ſay he ſhall 
do ſo, tho” it obliges the witneſſes to ſubſcribe in his 
preſence, and e contra, when regulating revocations of 
wills, it omits to direct the ſubſcription of witneſſes in 
his preſence, but expreſsly preſcribes his ſigning in 
theirs. The ſtatute is ſaid to have been injudiciouſly 


put together from ſome looſe notes of Lord Hale after 1 


his deceaſe, and not by himſelf as vulgarly imagined. 
Query, May not however the direction to ſign in their 


preſence have been purpoſely omitted, to enable him to 
acknowledge a previous ſignature ? Three ſignings, one in 
the preſence of each witneſs will not do. 1 Veſey, jun. 16. 
The witneſſes to a will ſays Lord Mansfield, 1 Burr. 
421. need not know the contents, need not be together, N 
need not ſee the teſtator ſign it, it is ſufficient if he ac- } 
knowledges his fignature, he may deliver it as a deed, F 
The laſt poſition determines that publication of it as Is 3 
will is not neceſſary z a point much diſputed in Wallis 3 
and Wallis, and Trimmer and Jackſon, in the begin- ö 
| | | ning | 
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teſtament (27), but it was not neceſſary that the 
ſeals ſhould be their own, except in the caſe of 
a notary. Nov. 73. ch. 5 and 6. 


SOLEMN NUNCUPATIVE WIELS.]— 
What I have hitherto ſaid hath related to ſo- 
lemn written wills, but there is no materal dif- 
ference in ſolemn nuncupative ones, in reſpe& 
of the ſolemnities except what neceſſarily aroſe 
from their not being written ; that is, as they 
were not neceſſarily at any time to be reduced to 
writing (28), ſubſcription and ſealing of courſe 

did 


ning of the preſent reign. But to enable any one of 
the witneſſes ſingly to prove the will, he muſt be able to 
ſhew that the others ſigned in teſtator's preſence, and 
therefore muſt have ſeen them ſign himſelf. See _— 
ford and Eyre. 1 P. Wms. 174. | 

(27) See 2 Black. Com. p. 305. where the learned 
commentator obſerves on the antiquity of this ſolemnity, 
among the Perſians and Jews, &c. &c. | 

It is obſervable tho” among us ſealing from the 
Norman æra was always required to a deed, yet ning 
was not, until the ſtatute of frauds. ibid. 

(28) With us, Nuncupative wills muſt be reduced to 


writing within fix days after the making; otherwiſe _ 


after the expiration of ſix months no teſtimony can be 
received to prove them; and if the eſtate bequeathed 
exceed 


6— — N 
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did not apply to them: but ſeven witneſſes were 
required, able to give clear and undoubted teſti. 
mony of their having been preſent, and having 
heard the teſtator declare his will and nominate 
his heirs. | | 
Before JI diſmiſs the ſubject of ſolemnities, I 
cannot omit to inſert the judgment of Lord 
Mansfield upon their validity in general. He 
held, that courts of juſtice ought rather to lean 
againſt than in ſupport of theſe rigid formalities; 


and declared his opinion in the above- mentioned 


cauſe of Wyndham and Chetwynd, that more 
fair wills had been deſtroyed for want of ob- 


ſerving the reſtrictions fixed by the ſtatute of Z | 


exceed 3ol. there muſt be three witneſſes, requeſted by 
the teſtator to witneſs the ſame, and it muſt be in his [3 5 
laſt ſickneſs, and in his dwelling-houſe, or at leaſt where | : 4 
he has been reſident ten days before the making, except . N 
he were taken ſick while from home, and died before 
his return *, otherwiſe the will is invalid. By way ; | 
of further caution, probate cannot be granted of any 5 3 
Nuncupative Will till fourteen days after teſtator's de- : 
ceaſe, nor without citing either the widow or next of kin. 
7 Will. III. ch. 12. in Ireland; 29 Charles II. ch. 3. in % 3 


England. 


(*) 1 take the words of the ſtatute, but ſurely a man dying before bis 15 | 
return is a legiſlative blunder, and Mr. B. very probably ſays, dies withs E 


gut returning. 
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frauds, than fraudulent wills obſtructed by its 
caution : adding, that in all his experience at 
the Court of Delegates, he had never known a 
fraudulent will, which was not legally atteſted. 
To this Lord Camden anſwers, that he has no 
doubt many fraudulent wills have been made 
ince the ſtatute, and all formally executed. 
But who can tell me, ſays he, how many have 
been prevented. The deſign of the ſtatute was 
to prevent wills that ought not to be made, and 
it always operates ſilently by inteſtacy. If a law 


zs to be ſlighted becauſe it doth not entirely era- 


dicate miſchief, no law can eſcape cenſure. Such 
were the oppoſite ſentiments of theſe two great 


and eminent judges. _ 
UNSOLEMN PRIVILEGED WILLS. ]— 
The ſtrictneſs which we have juſt ceaſed to de- 


ſcribe was diſpenſed with by the Romans in nu- 


merous caſes. The officious teſtament of a 
father beſtowing his property on his children, 
and all in his own hand-writing ; the dignified 
wil acknowledged before the prince, honored by 


his preſence, and receiving his Imperial ſanction; 


the rude bequeſt of the ignorant ruſtic; and 
the haſty teſtament of the victim to general 
contagion; might be unſolemn, and were privi- 
caged and exempt from the neceſſity of the uſual 


formalities _ 


formalities (29). In ſome of theſe caſes five wit- 
neſſes were ſufficient, in others more were re- 
quired; the literate might ſubſcribe for the 
unlearned, and the cotemperaneous preſence of 
the whole number was diſpenſed with : but above 
all, the military teſtament of the gallant but 
unlettered and endangered (30) ſoldier, claimed 
peculiar immunities for honorable ſervice and 
perilous exertion ; he might write it in his blood 
upon his ſhield, or inſcribe it in the duſt with 
his ſword (31); he might diftate it to his com- 
rades in the hour of danger, and depend upon 
the ſurvivor to tranſmit it to his country. 
No certain number of witneſſes, nor even any 
formal witneſs whatſoever were required to his 
teſtament, if his intention could be proved to 
have been expreſſed either by word or writing; 
no ſpecial requiſition to the witneſſes, no ſub- 
{cription or ſealing on their part, no ſpecific poſi- 
tive quality in them (for even women and aliens, 
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(29) See for all theſe, the ſixth book of the Code, tit. 
23. 


ſeamen being at ſea. 
(31) Code, b. 21. 15. 


(30) The ſtatute of Frauds excepts from its regula- 1 
tions reſpeCting wills, whether written or nuncupative, 3 
foldiers m aCtual and military * and mariners or 
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could be witneſſes to the ſoldiers will) were de- 
manded by the law. Nor were his privileges 
confi ned to the manner of the teſtament; in the 
matter he had ſpecial exemptions. He might 
die partly teſtate, partly inteſtate (32) : tho' ſtill 
under paternal power, he might diſpoſe by will of 
property acquired by military ſervice. he might 
die with more wills than one: his will could 
not be inofficious, 1. e. his children might be 
paſſed by, without expreſs excluſion by name : 
but theſe honourable diſtinctions were not at- 
tached to the name of ſoldier; he muſt be in 
actual ſervice and in preſent danger, and tho 
the teſtament thus haſtily made and from ne- 
ceſſity, was valid even if he was diſbanded, for 
one year next following ſuch his diſmiſſal; yet 
his departure from the army muſt have been at- 
tended with honor, and diſgrace was followed 
by deprivation of privilege. Such and ſo great 
was the attention paid by this military nation 
to the protectors of the ſtate abroad (33). 
CODICILS.] 


(32) He was not ſubject, ſays Wood, to the ſubtilty 
of the fiction that the teſtator could not be repreſented 
in part. | | | 

(33) The Canoniſts, ſays L. Ch. J. Gilbert, have ex- 
pounded wills of perſonalty like the teffamenta militaria 
according to the intent. Treatiſe of Eqity. 2 vol, p. 

Yy 229. 


* 22 9 * 
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CODICILS.]—A Codicil (34) in the Roman 
Law meant not, as with us, an appendage to the 


will; it meant a laſt will ſtanding by itſelf, and 


not annexed fo any thing preceding, yet not ac- 
knowledged to be a teſtament for want of the aps 
pointment of an heir ; it was therefore defined 
an unſolemn laſt will, in which no heir or exe- 
cutor is named, and might be either written or 
nuncupative. The maker of a codicil, or codi- 
cils, (for he might make more than one) might 
die either teſtate or inteſtate. In the firſt caſe, 
that is if he had alſo made a teſtament, it did 
not affect the codicil : that remained valid, even 
tho' it preceded the teſtament and was not con- 
firmed or mentioned by it, provided it was not 
actually revoked or contradicted thereby; in the 
latter the codicil was a direction to the heir by 


deſcent, who acted like an adminiſtrator cum teſ- i 


TFamento annexo. 


329. on which Mr. Fonbl. remarks, it might be in- 
ferred from hence, that the tglamentum militare was the 
only will which by the Civil Law was conſtrued accord- 
ing to the intent, which is not true, for tho? the ha- 
mentum militare was one of the privileged deſcriptions 
of wills, its privileges were merely diſpenſations with 
certain ſolemnities eſſential to the validity of other wills. 
(34) Upon this ſubject conſult Inſt. lib. 2. tit, 25. 
The 
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The Inſt. 25. 3. ſays, that codicils required 
ao ſolemnity. They muſt mean, ſays Harris, 
no extraordinary ſolemnity, for five witneſſes were 
required, the number neceſſary upon ſeveral 
other occaſions (35), but the five witneſſes might 


be accidentally preſent and not required thereto, 


and they might even be of the female ſex. 
Tho' in a codicil an heir could not be inſti- 
tuted directly, yet an heir already inſtituted by 


teſtament, might by codicil be declared a bare 


truſtee ; but teſtamentary heirs could not be diſ- 
inherited by codicil, nor made conditional if 
before abſolute, and e plurality of codicils tho 
not of teſtaments was allowed, becauſe it was 
eſſential to a teſtament that it ſhould convey 
away the whole inheritance, otherwiſe the heir 
would not ſtand completely in the place of the 
anceſtor, whereas codicils only convey ſeveral 
particular legacies. 

In the 25th chapter of the ſecond beck of the 
inſtitutes, a curious account is given of the ori- 
gin of codicils, occaſioned by the difficulty on 
a journey, a voyage, or an embaſſy, of finding 
ſeven witneſſes all Roman citizens. Their ra 
was that of Auguſtus—their introducer Lucius 


(35) Code, b. 36. c. 8. and 4. t. 20. c. 18. 
1 Lentulus, 
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Lentulus, and the Emperor conſulted the learned 
Trebatius (36) upon their validity. 
Having now done with the different kinds of 


teſtaments, and the form and manner of making 


them, I ſhall treat of the remainder of the ſub- 
ject under the following heads. 


I. WHO COULD MAKE WILLS. 
II. OF WHAT THEY COULD BE MADE. 


III. OF THE INSTITUTION OF THE HEIR, 
HIS RIGHTS AND DUTIES. 


IV. OF THE QUASI HARES OR EXECU- 
TOR. 


V. OF THE INTERPRETATION OF WILLS, 
AND CONSTRUCTION OF LEGACIES. 


VI. HOW WILLS MIGHT BE AVOIDED. 
VII. OF PROVING THE WILL. 


VIII. OF THE BONORUM POSSESSIO AND |} 


ADMINISTRATION. 
. OF THE COLLATIO BONORUM 


(36) Dacte Trebati. Hor. If we might judge from | 


this caution and attention to the laws in Octavius Cæſar, 
we ſhould not be inclined to join in the ſevere cenſure 
paſſed on him by Sir W. Jones, who ſays, © when that 


« baſe diſſembler and cool-blooded aſſaſſin C. Octavius | 


te gave law to millions of honeſter, wiſer and braver men 
e than himſelf, by the help of a 3 army, aud an 
T © abandoned. endet 
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Firſt, WHO COULD OR COULD NOT 
MAKE A TESTAMENT.] Every perſon had 
full power and (37) liberty to make a will 


that was not under ſome ſpecial prohibition by 
law ; the perſons prohibited were however, mi- 
nors, perſons under the paternal power, the 
inſane, the deaf and dumb, the blind, the pro- 


digal, the priſoner of war, aliens and criminals ;. 


but theſe prohibitions muſt with reſpect to ſome 
of them, be a little qualified. We have already 
qualified the reſtriction on the ſon under pater- 
nal power, by an exception for military ſervice ; 


we muſt add, that the prodigal was only forbid- 
den, while his conduct retained him under the 


ſpecific interdiction of the law from meddling 


with his property, and the blind, might pro- 


nounce a nuncupative will, and even dictate a 
written one, if afterwards read to him and ac- 
knowledged by him before witneſſes. 

The deaf and dumb muſt be completely and 
not partially fo, and muſt have ſuffered theſe de- 
privations from their birth; the alien was permit- 
ted in the later times of the empire, and the cri- 
minal muſt have been guilty of capital crimes, 
ſuch as treaſon, murder, or ſome other grie- 


(37) See 2 Inſt. title 12. 
vous 
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able with death, the author himſelf was capitally pu- 


the rules of the Civil Law hold with us, as to the capa- 
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Lect. 
vous offences, ſuch as ct hereſy, manifeſt 
uſury, and libelling, which the Civil Law ranks 
among the moſt abhorred enormities (38). 
The caſe of the priſoner of war was peculiar; if | 
his will was made during his captivity it was in- 
valid, notwithſtanding his future liberation ; but 
if executed antecedently to his impriſonment it 
was ſet up by the jus poſtliminii if he returned, extra 
by the Cornelian /aw if he died a captive. bauen 

As to the caſe of the minor under puberty, | 
J have only to obſerve, that his teſtament did 


Th 
ſanity 
cauſe 
quent 
while 
declar 
intery; 


ing his 
is pecu 


not become valid, tho' he arrived at puberty be- 1 The 


fore his death (39). feeling 


reader, 
ſtitutio 
comme 
thereon 
t muſ 


The 


(38) The horror with which the Roman Law conſi 
ders libelling, and the ſeverity with which it was puniſhed 
is very remarkable. If the libel charged a crime puniſh- 


niſhed; if it affected only reputation and not life, the 
compoſer of it was incapacitated to give teſtimony or to eſtate, 
make a will; and originally by the Twelve Tables, al. f not arrin 


libels were puniſhed with death. = clate, 


(39) Nor does it with us as to lands if he dies, with- = (40) ! 
out republication of it before 21, 1 Siderfin 162. T. Ray- 1 proof att 
mond 84. The ſame is the law as to perſonal eſtate; for 2 

it to 
city or incapacity of minors to make wills of perſonal | P. 66. 
eſtate. (41) * 

as the 
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The rule of the Civil Law, with reſpect to in- 
fanity in the teſtator muſt agree with ours, be- 
cauſe both agree with common ſenſe. Subſe- 
quent inſanity did not validate a will made 
while in whole mind, nor return to reaſon that 
declared during the furor : a will made in a lucid 
interval was to be eſtabliſhed (40), and the 
extraordinary maxim of our law, that a man 
ſhall not himſelf do away an a& performed dur- 
ing his inſanity, i. e. ſhall not ſtultify himſelf, 
is peculiar to our inſtitutions. 

The reſtriction on the prodigal ſo novel to our 
feelings, muſt have caught the attention of every 
reader, and its non application under our con- 
ſtitution, has been well accounted for by a learned 
commentator often quoted, whoſe obſervations 
thereon will be found in the note beneath (41). 
t muſt be noted, that the interdiction of the 

adminiſtration 
eſtate. So that boys under the age of fourteen, or girls 


not arrived at twelve, cannot make wills of perſonal 
eſtate, 1 | 


(Jo) If a lucid interval be alledged, the burthen of 


proof attaches on the party alledging it; if derangement 
be alledged, it is clearly incumbent on the party alledg- 
ing it to prove ſuch derangement, See Fonb. vol. 1. 
p. 66. | | 

(41) The law of England, whilſt it anxiouſly pro- 
tects the intereſt of thoſe whom the infirmities of diſ- 
eaſe 
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. adminiſtration of ig goods did not affect a will 


made previous thereto. - 


The ſtudent will alſo obſerve, that tho' women | 
were prohibited from witneſſing wills, they were 


fuffered, whether married or ſingle to make 


eaſe or imbecility of age, render incapable of * I 
tecting themſelves, reſpects the right which every indi- 


vidual of a free conſtitution claims, and which indeed, 


the very nature of a free conſtitution ſeems to require, 
that of diſpoſing of his property as he thinks fit, pro- 
vided he in ſo doing conſults the rights and claims of 
others; the only reſtriction preſcribed by the law of 3 
England in ſuch caſe being, “ Sic utere tuo ut aliemm i 
c non ledas.”” The Civil Law, however, extended its 
views and protection to perſons whoſe prodigality might 
not only prejudice their own intereſts, but thoſe of their 
offspring, and we find the authority of the Prætor fre- 
quently interpoſed, to reſtrain the extravagance of the 
individual, „“ Solent præterea fi talem hominem invene- I 
« rint qui neque tempus neque finem expenſarum habet, I 
« fed bona ſua dilacerando et diſſipando profundit, cur- I 
tamdiu erunt ambo 
« in curatione quamdiu vel furioſus ſanitatem vel ule 4 
« bonos mores receperit. Ff. 27. 10. 1. furioſi vel ejus 1 
« cui bonis interdictum fit nulla voluntas eft.” Digeſt 3 
lib. 50. tit. 17. reg. 40. Fonb. Treatiſe of Equity, vol. I 


« ratorem ei dare exemplo furioſi; et 


1. p. 41. 
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them (42), which ſeems to ſhew that their want 
of power to attend the Comitia Calata, the rea- 
ſon uſually given for the former is not the true 
one, ſince it would equally extend to the latter 
privilege. Perhaps the true reaſon for their 
inability to atteſt, was the ſuppoſed imbecility 


4 | of the ſex, which prevented their being called 
4 where the choice of witneſſes was voluntary. 


II. WHAT THINGS COULD OR COULD 
NOT PASS BY WILL. ]—1I have already in 


ro- 
5 various places mentioned ſome of the moſt re- 
of WI markable of theſe, ſuch as the goods of the 


un church, the property of corporations, the /m- 
is F n dotalis and paraphernalia of the wife, and 
git Wi thoſe things which were not in commercio, e. g. 
1 WT ich as are called public. | 
4 = Property acquired ſubſequently to the making 
ne. of the will paſſed by it; if the bequeſt was 
To 4 univerſal, of all the property, or the thing be- 
cur- | 
mbo (42) With us a married woman is utterly incapable of 
ine naking a will of lands, or even of chattels, excepting 
ejus vith the huſband's conſent, unleſs they have been given to 
igeſ 3 her for her ſole and ſeparate uſe, or are in her poſſeſſion in 
vol. er droit, or are the ſavings out of a ſeparate mainte- 
HY nance; but with the afſent of her huſband ſhe may 
me an appointment as to perſonalty, in the nature of 
dem t teſtament, which ſhall repel the huſband from admi- 


niſcration, and give it to her appointee. 


4 7 queatheg. 
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queathed univesſal, as a whole flock of ſheep, or 
a herd of cattle (43), but in particular legacies the 
date of the teſtament and not the time of the 
death was to be regarded. See Swinburne, part 
7. ſec. 11. and Treatiſe of Equity, book 4. part 
„1 . 13. 

It was an extraordinary proviſion of the Ro- 
man Law which enabled the teſtator to be- 


queath a thing not his own, the meaning of 


which was, that his heir was obliged to pur- 


chaſe and deliver it, or to render the value of | 


it, if it could not be purchaſed, but if the 
thing was incapable of alienation, the bequeſt 
was void. And even if the legatee had pur- 
chaſed ſuch bequeathed property of another, he 
might recover the value ex /e/famento (44). 
A man might alſo bequeath things which did 


not exiſt, ' provided there was a poſſibility of | 


their exiſtence, as the fruits which ſhould grow 


(43) Taft. bb. 2. tit. 20. ſec. 18 & 19. Our law . 


agrees as to perſonal eſtate, but differs as to real, from 
the principle that a deviſe of real eſtate is conſidered as 
a conveyance declaring the uſes to which the land ſhall 
be ſubject, and therefore without republication, after 
' purchaſed eſtate does not paſs. Salk. 238. 
(44) 2 Inſt. 20. 4. Swinburne will have our law to be 
the ſame. Swain. 188, 
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on a particular ſpot of ground, or the offspring 
which ſhould be born of a particular ſlave (45). 
lf a man bequeathed a thing which he had 
pledged to a creditor, the heir was under a ne- 
ceſſity of redeeming it (46). | 
Upon the whole, then, all things were capa- 
ble of being bequeathed that were in rerum na- 
ura exiſting, or which might ſo exiſt, whether 
corporeal or incorporeal, moveable or immove- 
able, the teſtator's own, or belonging to the heir, 
or to another perſon, provided they were ſuch 


chaſed. 


I muſt here recall the attention and recolle&ion 
of the reader to the ſignification of the Ro- 
man heirſhip as formerly explained in the chapter 


(45) 2 Inſt. 20. 7. So with us, according to Swin- 
burne, p. 18. If a man bequeathes trees or graſs grow- 


wite, his bequeſt will not paſs, becauſe he cannot 
bequeath the trees which are parcel of the freehold and 
deſcend with the land to the heir; but he may bequeath 
the corn growing thereon, becauſe that is parcel of his 
own goods. | 
(46) 2 Inſt. 20. 5. One that hath money to be paid 
to him on a mortgage, may demiſe this money when it 
comes. Godol. O. L. 391. 
„„ 3 Of 


things as lay in commerce, and might be pur- 


I1. OF THE INSTITUTION OF THE 
HEIR, HIS RIGHTS AND DorIES. 


ing on an eſtate of which he was ſeized in right of his 


—— 
——_ 
COMPETE” CCI.CIS 


— 
* 


Led. 


of deſcent and requeſt him to apply whatever 3 had nc 
was there faid of the natural heir or heir by de- | I even it 
ſcent, to the inſtituted heir alſo, or heir by will. I ſtrange 
The heir was by fiction of law ſuppoſed to be the if The 
ſame perſon with the deceaſed ; and all rights, 4 was thi 
duties, and actions which were veſted in the teſ. 3 tain or 
tator, or to which he was liable, immediately I to take 
affected the heir, not only as far as he had effects did ſo 
by deſcent, or property by deviſe, but as far as 3 den, b 
he had any ſubſtance in the world of his own, MW conven 
as well as accruing to him from the teſtator. MW the wil 
The conſequence of what has been ſaid was, 
that no man would haſtily take upon him the 
heirſhip till he had well conſidered whether the I velint, fr 
_ eſtate was or was not more than ſufficient to pay 3 lege 12 7 
the anceſtor's or teſtator's debts, and whether he > Kee 
ſhould gain or loſe by the undertaking, The 
perſons inſtituted heirs might be the children of 
the deceaſed, called /ui heredes & neteſſarii, natu- 3 (48) 
ral and neceſſary heirs ; or his bondmen, called _ / 
g. 29. 

neceſſary only; or ſtrangers and volunteers: The "Os: 
bondman could not refuſe, and in return ob- (% E 
tained his freedom of courſe.— The child by 4 20 
the laws of the Twelve Tables could not re- YJ the Pand, 
fuſe (47), but was afterwards indulged, if he WM te of th 
| had XR haraditare 


(47) Sui quidem heredes ideo appellantur, quia domeftict | =. (50) A 
haredes ſunt, & vivo quoque patre quodammodo domini exiſ- " TENOUT 
| | timantur 
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had not intermeddled with the effects (48), or 
eren if he had, provided he was a minor; the 
ſtranger of courſe had his free option. 

The method of proceeding then in later times . 
was this (49) : The law did not appoint any cer- 
tain or definite time within which the heir was 
to take the heirſhip on himſelf, and until he - 
did ſo the inheritance was called, hzreditas ja- 
len, but the creditors of the deceaſed might 
convene him to declare, whether he would prove 
the will (50) and take the heirſhip on himſelf 


timantur., Neceſſarii vero ideo dicuntur quia omnino, five 
velint, frve nolint, tam ab inigſtato, quam ex teſtamento, ex 
lge 12 tabularum heredes fiunt, fed his Pretor permittit 
vientibus abſlinere hereditate, ut potius parentis quam ipſo- 
rum bona fumiliter a creditoribus — Inſt. lib. 2. 
tit. 19. ſec. 2. 


(48) Impuberibus liberis omnimodo abſtinere ab hæreditate 
poteflas fit; puberibus autem ita, % fe non immiſcuerint. 
Dig. 29. tit. 2. 11. a rule ſimilar to that affecting our 
Executor de ſon tort. 


(49) Beſides the Inſtitutes, the ſtudent ſhould read on 
this ſubject the whole fifth title of the 28th book of 
the Pandects, de heredibus inſtituendis, and the ſecond ti- 


tle of the 29th of the ſame, de acquirenda vel omittenda 
hereditate. 


(50) As he may with us cite the Executor to prove 
er renounce, 
or 


7 
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or not; being thus called upon to determine, 4 


ſtated time was given him, at leaſt one hundred 


days, to deliberate and examine the circum- 
ftances of the deceaſed, which privilege was 
called the jus deliberandi (51). 

The ſituation of the inſtituted heir ſtill con- 
tinued however to be extremely embarraſſing 


and perplexing : he was obliged either to ac- 


cept the inheritance ſimply, or renounce it alto- 
gether. He might be miſtaken in the circum- 
ſtances of the deceaſed, and the miſtake might 


end in his ruin. Juſtinian was the firſt who 


cured theſe defects, and reduced matters to 2 


footing of common ſenſe : he allowed the heir 
to make an inventory, and return it to a pub- 


lic officer, containing a full, true and perfect 
account of the teſtator's goods, upon doing 
which he was anſwerable as far as the contents 
of the inventory, but no further. | 
The heir might accept the heirſhip either by 
expreſs words, which was called aditio heredita- 
tis, or by intermeddling, «<vendendo prædia co- 
lendo, locandove, when he was ſaid pro harede 


(51) Rector Provincie aditus fi hereditate necdum ſunt 


obligati, eas an heredes ſint interrogare debebit ; fi tempus |} 


ad deliberandum petierint, moderatum flatuet. Code. b. 
30. 9. | 
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fe gerere (52). If the heir refuſed to accept 


the heirſhip he could not afterwards claim 
it (53), at leaſt not after a certain period elapſed, 
Code. b. 31. 6. and, if he died before accep- 
tance, the right was not tranſmitted to his 
keir (54). | 
The delicacy of the Civil Law in admitting 
perſons to the heirſhip, produced numerous ex- 
ceptions to the acquiſition of this right; for 
want of citizenſhip, aliens ; for defect of probity, 
apoſtates, heretics, traitors, libellers, convicts ; 


were incapable of being heirs: women were 


excluded by the Voconian Law, but I do not 


(52) 2 Inſt. 19. 6, 
(53) With us if one executor proves the will it ſuf- 


ices for all, and any other executor in the Common Law 


courts after renouncing 1s ſtill allowed to come in and 
prove; by the Civil Law he is not: but to prevent a claſh» 
ing of juriſdictions the Eccleſiaſtical Courts in modern 
practice in Ireland, and I ſuppoſe in England, generally 
allow it. See the famous caſe of Downs and Houſe v. 
Lord Petre. Salk. 311. therefore a ſuryiving executor 
muſt be cited again before adminiſtration can be granted 
to another, but /ecus if all the executors refuſe at firſt, 
and adminiſtration has been granted. See 3 P. Wms. 
251. > 

(54) So if Executor die before probate, unleſs he be 
allo reſiduary legatee, his right is not tranſmitted to his 
exccutor, but adminiſtration granted to next of kin. 
dwinburne, p. 396 and 477. | 
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find infants. among the prohibited (55). The 
adultreſs could not be heireſs in the teſtament 
of the adulterer, nor e contra; reſtraints were 
laid on the teſtament of ſecond nuptials (56): 
corporations were excluded, except latterly 
tir the intervention of truſtees, and as it 
was cuſtomary, in order to maintain a bad title, 
to inſtitute the emperors themſelves, thoſe 
princes, with Pertinax at their head, have in 
various parts of the Civil Law nobly diſdained 
ſuch inſidious bounty, and Severus and An- 
toninus exclaim, /icet legibus ſoluti fimus tamen 
legibus vivimus, with an honeſt liberality in the 
concluſion of the adage, which may heal the 
ſtigma often thrown upon the Civil Law by its 
aſſertion in the commencement (57). 

If there was no objection to the capacity of 
the perſons, the teſtator might appoint as many 
heirs as he pleaſed, in equal or unequal por- 
tions, all of whom made but one perſon, and 


(55) The ſecond huſband could not take by bequeſt a 
greater portion than one of the children of the firſt mar- 
„„ 
(56) The gods could not be made heirs, leſt the prieſts 
ſhould 'ſhare. Ulpian Fragm. 25. 6. Heineccius Antiq, 


lib. 2. tit. 14. 
(57) With us infants may be executors, but an ad- 


miniſtrator muſt be appointed during minority. 
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were ſaid to he heirs of certain parts of the 4 S. 
They collectively repreſented the teſtator. The 
AS, which originally implied a pound weight of 
metal, and was at firſt only applied to money, was 
afterwards made by the Romans to denote an 
integral, or whatever conſiſted of parts or was 
capable of ſubdiviſion, ſo that res ex aſſe, 
when applied to eſtates and inheritances muſt 
be underſtood of the man who ſweeps all with- 
out a diſtribution, and this way of computa- 
tion 15 conſtantly followed by the Roman writers 
when they conſider inheritances, and the uncia, 


or twelfth part of the AS, was itſelf alſo conſi- 


dered as an integral, and ſubdivided (58). 
If any parts were wanting, or remained un- 
diſpoſed of, ſo much was deducted or added 


(58) Thus Julius Cæſar is ſaid to have left by his laſt 
will three heirs: C. Octavius was his heir ex dodrante, 
i.e, he had three fourths of the 4 S. and L. Pinarius 
and Q. Pedius had the remaining quadrans, or one- 
fourth between them. The ſextula was one-ſixth of 
the uncia. Cicero mentions a woman who left Cocina 
her heir ex deunce et femuncia, i. e. of eleven unciæ 
and one-half; to Fulcinius ſhe gave two ſextulæ, to 
Ebutius one; ſo that if ſhe died worth 1200l. of our 
money, the firſt would have had 1151. the ſecond 
33. 7. 8d. the third 161. 13s. 4d. Taylor's Elements 


of Civil Law, 


3 A | to 
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to every heir; and if one was nominated heir WH confde 
of part only, the whole devolved or accrued to | y req 
him, if no heir was inſtituted as to the reſt, for were in 
none but a ſoldier could die teſtate and inteſtate; any (6c 
and the heirs thus taking were not anſwer- from a 
able one for the other to creditors, but each WM The 
in proportion to his own portion or ſhare. = i. had 

It was a very extraordinary proviſion of the pences, 


Roman Law, which ſuffered a perſon exprelgly ; making 
inſtituted heir, to be ſet aſide, after the death ſatisfy | 
of the teſtator, for unworthineſs ; not that it Wl c::4ito; 
can be ſuppoſed that his demerits were to be be calle 
aſcertained by common report, or ſubje& to WM {cn1:r 
the tribunal of private ſcandal, The inſtances 
were aſcertained by the law, and muſt be proved 3 
in a court of juſtice, and thought by the judges | 4 


ſufficient in degree to juſtify the deprivation. 4 2 
Such were occaſioning the teſtator's death, or = ;. 2wpoly 
not proſecuting the authors of it if of a violent ninth 
kind, attempts to defame his honor and reputs- M (62) c. 


tion, or other baſe ingratitude (59). | ! (63) N. 
The inſtitution of the heir might be abſolute} 1 funeral ex 
or conditional; an impoſſible condition was a the lil 
naitrator is 

of equal d 
come firſt, 
of record- 
by hmple « 


(59) Do we not ſex in daily practice 1 of 1 in. f 
gratitude, and forgetfulneſs of the wiſhes of Kal | 
which would make us almoſt with this was the law off 
theſe countries 2 ; 

conſidered} 
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conſidered as null ; if many conditions were joint- 
y required, all muſt be complied with; if they 
were in the disjunctive, it was ſufficient to obey 


any (60). But the heir could not be inſtituted 


from a certain time, or to a certain time (61). 
The heir was allowed 'to pay himſelf the ſums 
he had expended as heir, ſuch as funeral ex- 


pences, the charge of regiſtering the will, or 
making the inventory; he was at liberty alſo to 


ſatisfy his own debt in preference and to pay the 


creditor that came firſt (62) ; but he could not 


be called on to pay debts till nine days after 
teſtator's death (63). 


The 


(60) Inſt. lib. 2. tit. 14. fec. 9. 10. 1t. 

(61) But with us an executor who is quaſi hæres may 
be appointed either from or until a certain time, and 
«miniſtration granted in the mean time. 

(62) Code, b. 30.-22.—45 and g. 

(63) Nov. 115. ch. 5. Our law agrees as to paying 
funeral expencès, and the expence of proving the will, 
and the like in the firſt place. The executor or admi- 
mſtrator is alſo allowed to pay himſelf firſt among debts 
of equal degree, In paying creditors the king's debts 
come firſt, then debts preferred by ſtatute—then debts 
of record—next debts by ſpecial contract —laſtly debts 
by ſimple contract. The order of the Civil Law is very 

3 A 2 | different 
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The Civil Law may juſtly boaſt a ſuperiority 
to ours, in attention to natural equity, by con- 
ſidering all affets as what we call equitable, and 
making no ſuch diſtinctions as we do at law be- 
tween ſimple contract and ſpecialty creditors ; 
It did, however, make a certain diſtinction of 
creditors, but upon a more reaſonable diſerimi- 
nation ; it diſtinguiſhed three orders of creditors, 
privileged, mortgagees, ordinary; moſt of the 
privileged we have mentioned ; ſuch as for rent, 
law- charges, coſts, funeral expences. Of mort- 
gages we have treated, and the reaſon of their 
preference as to their ſpecific lien is evident. 80 
far the res was forced to give a preference. 
Ordinary came in jointly, and ſhared in propor- 
tion to their debts. See Domat; book 3. tit. I. 
different, as may be ſeen above. If there be two judg- 
ments againſt teſtator, precedency or priority of time 1s 
not material, but he that firſt ſues out execution ſhall be 
preferred, and before execution, the executor may ſa- 
tisfy which he pleaſeth firſt. Where no judgment, com- 
mencement of a ſuit gives priority, but even after the 
commencement of ſuch ſuit, the executor or adminiſtra- 
tor may ſtill give a preference to other creditors of equal 
degree, by confeſſing a judgment to them for the real 


amount of their debts. 1 P. Wms. 295. And eren 
without it, ſays Dr. Chriſtian, if the ſuit be in Equity, 
and quotes 3 P. Wms. 401. ſurely that authority is e col" of 
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ſec. 3. Debts of the crown were preferred to 
imple debts, where no mortgage. 

Mention of the Falcidian Law, and Falcidian 
Portion perpetually occurs in the writings of the 
Ciril Law, and demands explanation. The an- 
ceſtor was forbidden to diſinherit his heir at law 


even for cauſe, beyond three-fourths of his poſ- 


ſeſſions: and he could not burthen his inſtituted 
heir with legacies which ſhould conſume more 
than three-fourths of the eſtate, fo that at all 
events the heir, whether natural or inſtituted, 
was ſure of one-fourth of the inheritance, in the 
former caſe as his natural right, in the latter 
as a reward for his labour and trouble (64). 
IV. EXECUTORS. ]—lt is ufually ſaid, that 
the executor in our law is the ſame with the 
(64) With us executors cannot claim any thing for 
their trouble or pains, nor truſtees. 3 P. Wms. 351. 
for ſo the eſtate might be loaded, and rendered of little 
value. This ſometimes ſeems a great hardſhip, tho' the 
acceptance of the office is voluntary; and they ſuppoſed to 
act out of mere friendſhip. Originally executors were 
undoubtedly ſuppoſed to profit conſiderably by being 
entitled to the undiſpoſed reſiduum, but that never was 
fixed, as it was by the Falcidian Law; and they are 
now with us, if poſhble conſtrued to be truſtees for the 


next of kin. 


inſtituted 


——— — —— — — 


[Book IT. 


inſtituted heir of the Roman Law, this I con. 
ceive to be an error, for they too had their ex- 
ecutors in the latter times of the empire per- 
fectly diſtinct from the inſtituted heir; and in 
fact created to check and curb him. They took 
their origin from the frequency of teſtaments 
made for pious cauſes, and to charitable intents, 
and were appointed in caſe the heirs were neg- 
ligent in the execution of wills. ' The right of 
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iünheritance ſtill remained veſted in the heir. 


was properly executed ; 


his own uſe. 


The executor had only zudum minifterium fac- 
ti (65), he was merely to ſee that the will 
to him the execution 

was committed. | 
Whoever will take the trouble to peruſe the 
28th ſection of the 3d title of the firſt book of 
the Code, will, I think, ſee plainly how the prac- 
tice originated ($6). It begins by charging 
heirs, 


065 See Ayliffe, p. 372 and 373. This agrees with 
the definition of our executor given by Blackſtone. The 
Treatiſe of Equity very correctly ſays, the executor is 
like the heres in the Civil Law, only he takes nothing to 
Book 4. part 2. c. 1. ſ. 3. 

(66) Indeed it would be extremely worth the pains of 
any eccleſiaſtical lawyer, or curious eccleſiaſtic, to peruſe 
the four firſt titles of that book, which treat de ſumma 
trinitate—de ſacroſanctis eccle 97 1%. de iſepic E clericts, 
and de eprſcopali audientia. 
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heirs, deviſees and legatees, not to infringe be- 
queſts given, and truſts created for the redemp- 
tion of captives: It proceeds to ſay, that if the 
teſtator has ſpecially any perſon to tranſact the 


buſineſs of ſuch redemption of captives, that 


perſon /egati vel fidet commiſſi exigendi licen- 
iam habeat; & pro ſua conſcientia votum adim- 
pleat reftatoris; it continues, that if no ſuch 
perſon be appointed the biſhop of the province 
ſhall have the like powers, votum impleturus 
tefatoris, and concludes by ſtrictly charging all 


perſons connuſant of embezzled charities, to 


give information thereof to the governor of the 
province, or the biſhop of the dioceſe. Here 
then was a perſon independent of the heir, not 
intereſted in the inheritance, commiſſioned to 
get poſſeſſion of the bequeathed property, to 
execute the will of the deceaſed, and to admi- 
niſter the property according to his wiſhes, 
and from hence by degrees the cuſtom crept in 


The difference between the Roman inſtituted heir, 
who always had a right to at leaſt one-fourth of teſta- 
tor's property, and the modern executor will plainly ap- 


pear, when the latter is confidered, even as to the reſi- 


duum, as a truſtee for the next of kin, yet they are 
perpetually ſpoken of as ſynonimous. 5 
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of appointing ſuch executors, and leaving little 
or nothing for the deviſee, or reſiduary legatee 
to do, and perhaps leaving to the inſtituted heir 
nothing more than the Falcidian Portion (67). 
In the wide ocean of the Civil Law we are 
liable to overlook many things, but I have not 
_ obſerved the name of executor expreſsly uſed in 
the Corpus Juris Civilis, before the time of 
the emperor Manuel Comnenus, under whom I 
find a conſtitution with this expreſs title, de exe- 
cutoribus teſtamentorum (68); it recites that © multi 
* homines in extremis ſuis diſpoſitionibus procura- 
« fores ſive executores eorum quæ preſcripſerunt 
« relinqunt, 11s que CAriſo (dulci iſto ac falutari 
« mundo nomine) /4erede ſcripto, rerum ſuarum 
* diſpenſationem atque adminiſtrationem adjun- 
77 gunt ; and that they do this principally when 
they bequeath their property to the poor. Here 
then it appears, that even where the whole admi- 
niſtration of the property was committed to an 
executor, yet it was thought neceſſary to name 
an heir; and where they wiſhed not for the 
poſſible interference of man, that to ſatisfy the 


(67) Ayliffe ſeems to be of the ſame opinion, p. 
374. 
(68) Conſtitutiones Imperatoriæ, p. 527. 
| regulations 
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regulations of the law, the ſacred name of our it 
daviour was introduced into the will. | | 

The remaining part of the conſtitution is in- 
tended to prevent the laws delay upon occaſion 
of ſuch favoured and pious bequeſts, to enforce 
the duty of ſuch executors, and to give powers 
to the præfect of the town and œconomiſt of 
the church to enforce or execute the intentions 
of the teſtator, making a due return of their + - II" 
proceedings to the Imperial Court (69). The | 1 
incapacities of executors were much the ſame | 
with thoſe of heirs. | 

V. OF THE INTERPRETATION OF 
WILLS AND CONSTRUCTION OF LE- 
GACIES].—Some general maxims of interpre- 
tation are too deeply rooted in human reaſon 'to 
admit diverſity in legal ſcience. That the will . 
of the teſtator ought if poſſible to prevail, that | | I 
it cannot however operate againſt the rules of | | 
law, and that the words ought not overweigh | 


* 
„ 
"i 
4 
+ - 
1 
"» 
bs. 
J 
3 
2 


i 
— 


the manifeſt intention, are poſitions univerſally 
adopted as juſt and reaſonable: but many | 
caſes will occur by no means ſo obvious, and 
where wiſe lawgivers or interpreters may vary 


(69) Perſons attainted of treaſon and felony and out- 
lawry, cannot be executors with us. See Wentworth's 
Office of Executors, page 17. | 
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in opinion, without imputation on the judg. 
ment of any, E. G. Suppoſe two clauſes in a 
will repugnant to each other, and. giving the 
ſame things to different perſons, which ſhall 
fland? In this caſe, by the Civil Law, as I 
' conceive, the two hold it jointly or in com- 
mon (70) ; and tho' in ancient times our juriſts 
differed, and would have given it entirely to 
the later deviſee, yet it is very obſervable that 
modern determinations have altered the princi- 
ple, and coincided with the wiſdom of the Im- 
perial Law (71). 1 
It is generally in our courts conſidered as a 
maxim, that in caſes of doubt, or of doubt- 
ful expreſſion, the heir at law is to be favour- 
ed, a poſition which may be carried too far, 
and which in its unqualified extent has been 
diſputed by eminent men; the Civil Law, how- 
ever, left no doubt of its partiality to the heir, 
of which it gives two remarkable inſtances in the 
Pandects, deciding in the one againſt a double 
or accumulative legacy, in the other, againſt 
the legatees claim of a larger eſtate, where a 
queſtion had ariſen whether a ſubje& of the 


(70) See Ayliffe, p. 379. 
(71) 3 Atkyns, 493. Harg. Co. L. 112. 6. 
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lame name was intended to be bequeathed, and in 
both caſes from declared favour to the heir (72). 
Ambiguities were, if poſſible, to be cured by 


conſideration of circumſtances. The fifth title 


of the thirty-fourth book of the Pandects is 


de rebus dubiis ; therein we find the following 


rule, cum in teſtamento ambigue, aut etiam perpe- 
am ſcriptum eſt, benigne interpretari, & ſecundum 
id quod credibile eft cogitatum: credendum eft (73). 
The intention plainly collected was to prevail 
over the words, but not otherwiſe. Non aliter 
a fenificatione verborum recedere oportet, quam cum 
nanifeftum eft aliud ſenfiſſe teftatorem. Dig. 32. 1. 
bg. : 
Non ex opinionibus fingulorum ſed ex commu- 


1 uſu, nomiua exaudirt debent, was another 


rule of interpretation to be found in the 1oth 
title of the 33d lib. of the Digeſt. The cauſe 
ud motive of making the will or bequeſt was 


do a material conſideration (74). 


(72) See Pandects, 30. I. 39. 6 and 31. 1. 47. 

73) So with us general words will often be reſtricted 
by the particular occaſion, and the circumſtances of 
ſtator at the time of making the will, and probabilities 
thence ariſing will naturally come into conſideration. 

(74) This index of teſtator's intention, uſually and 
technically referred to by the name of cauſa data non 
ſruta, is particularly attended to by our law. : 
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It is truly ſaid that the interpretation of 
words in bequeſts, particularly of perſonalty, 


muſt be ſought in the Civil and Canon Laus; 


it becomes therefore of great conſequence to the 
common lawyer, and {till more to the equity 
practitioner, to conſult thoſe codes upon the 
preſent ſubject (75). It cannot be expected that 
an elementary treatiſe of this kind can afford 
room for going into detail, over fo vaſt a field; 
I muſt refer the reader to a long chapter of Swin- 


burne, part 7. c. 10. (76) and to the doctrines 3 
delivered in the fourth book of the Treatiſe of i 


Equity. 


I ſhall, however, mention the interpretation 
which ſome few of thoſe words which moiſt fre- 
quently occur in teſtaments, bear in the Civil 


Law, Of the things which would paſs under 


(75) The Treatiſe of Equity expreſsly ſays, in regard 


that caſes of wills of perſonal eſtate are for the moſt 
part tried in the Eccleſiaſtical Courts, and by the rules 
of the Civil and Pontifical Law, the king's judges muſt 
in ſuch caſes judge after the law of the church, that 
there may be a conformity of laws. Treatiſe of Equity, 
book 4. c. 1. f. 4. part 1. this the Maſter of the 


Rolls queſtions in Cray and Willis, 2 P. Wms. 530, 


and inſtances the cafe of a deviſe over, in caſe of 2 
child marrying without confent being good in our law 
not ſo by the civil. 
(76) I always refer to the edition of 1743. 
the 
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the name of goods, Swinburne, after giving a 
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triple definition of the word itſelf, has arranged 


z prolix nomenclature; even debts and leaſes 


vexata quęſtio among the Civilians, and does not 


ſeem at laſt to have met the approbation of that 
learned Civihian, 


others, that chattels is a word more obvious 


but it ſeems to be ſettled that the whole of the 


bequeſt of all his goods, or of all his chattels (77), 

Goods immoveable,]—Theſe words give a right 
to the leaſes or leaſehold intereſts which did be- 
long to deceaſed, and to the natural fruits thereof, 


trees, but not to corn growing in the ground, 
or any induſtrial fruits, i. e. produced by men's 
induſtry ; they are counted among the movea- 
bles (78). 1 | 

Moveables.]J—— Under moveables a legatee 
may recover all perſonal goods, both quick and 
dead, which either move themſelves, as horſes, 


(77) See Swinburne, part 7. ſec. 10. 
(78) Swinburne, page 503. 


ſheep 


would paſs, and hence the conſtruction of our 
lu has been the ſame ; this, however, was long a 


Chattels.] It is chere by Swinburne and 
in the laws of this realm than in the Civil Law, 


teſtator's perſonal eſtate, and conſequently his 
money among the reſt, will paſs by a general 


as graſs growing on the ground, and fruit on the 
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ſheep and oxen, or can be moved by another, as 
plate, houſhold ſtuff, corn in the barn' or in the 
ſheaf, and natural fruits if gathered, not frufus 
pendentes, and alſo corn growing, if it were 


ſown in time, before the expiration of the term, 


ſo that teſtator might have reaped it, if he had 
lived till Harveſt (79). 

Upon ſeveral of the preceding words there 
have been conſiderable conteſts, as for inſtance, 


whether ready money ſhould paſs under chattels; 


but of all expreſſions, houſehold fiuff ſeems to 


have given riſe to moſt contention. The whole 


tenth title of the 33d book of the Pandects is 
de ſupellectile legata. And in modern times, tho 
no doubt can be entertained that cattle, carts, 
veſſels affixed to the freehold, and many other 
things enumerated by Swinburne (80) are not to 


(79) Swinburne, part 7, ſec. 10. p. 301. Alimentum 
maintenance, comprehended food, cloathing, dwelling, 
education, and even if the ſituation in life of the lega- 
tee demanded it, ſervants and horſes, Dig. 34. 1. de ali- 
mentis legatis. Prædium inſtructum paſſed every thing upon 
it. Predium cum inſtrumento, —_ the cy neceſſary 
for cultivation. 

(80) It is remarkable that upon this ſubject and ſeve- 
ral others of a ſimilar kind, the Treatiſe of Equity has 
borrowed from and copied Swinburne verbatim, without 
mentioning the loan. 
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be reckoned among | houſehold ſtuff, and that 
apparel and books (81) are excluded by the Civil 


Law, yet great conteſts have ariſen, whether 


plate and coaches, or ſuch like equipages, are to 
be claſſed and included under the general name 
of houſehold ſtuff The determinations are, 
that plate will paſs, if conſidered by teſtator, 
not as merely ornamental, but as part of his 
utenſils, i. e.- if the teſtator was in a rank in life 


which rendered plate an article ſuitable to his 
domeſtic eſtabliſhments, and Swinburne is of 


opinion, that coaches and ornamental carriages 
are to be numbered among houſehold ſtuff. 

In analyſing the interpretation of words in 
teſtaments, I have been inſenſibly carried into 
the conſtruction of legacies, for in ſtrictneſs it 
was in them only, and not in the univerſal de- 
viſe to the heir or univerſal ſucceſſor, that ſuch 
queſtions could occur. 

Legacies, however, or particular ſucceſſions, 
deſerve a ſeparate and more minute diſcuſſion, 
both on account of the very ſpecial and particu- 
lar conſideration beſtowed upon all their various 
ales by the Civil Law, and alſo becauſe its de- 


(81) A library does not paſs by this name. 3 Atk. 202. 


ciſions 
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ciſions thereupon have generally been followed by 
the courts and judges of thefe realms. 
The four diſtinctions of legacies known to the 
early Romans, and the diſcriminating lines be. 
tween legacies dire&, and legacies in truft, were 
all done away by Juſtinian. The Civilians after 
_ diſcuſfing the cafes of uncertaiuty and error in 
legacies, conſider them as conditional, alterna- 
tive, accumulative or double (82), and then 
proceed to the points of abatement, ademplion, 
and zranflation, together with the queſtion when 
intereſt ſhall be allowed upon them (83). | 
Of Uncertainty. I This may reſpe& the 
legatee, or the thing bequeathed, and in the 
firſt inſtance may ariſe from no perſon being 
named. or from two perſons having one and the 


ſame name. If no perſon be named, of courſe i 


the legacy muſt be void, and by the earlier Ro- 


(82) Our law uſually divides them into ſpecific and 
pecuniary, veſted and contingent. 
(83) On many of theſe points, as Mr. Woodeſon ob- 
ſerves, the Court of Chancery has very unreſervedly re- 


ferred to the rules of the Roman Civil Law, as princi- . 


ples of deciſion, and the ſame author in another place 


truly ſays, in all teſtamentary matters of a perſonal na- 
ture, our courts have availed themſelves of the wiſdom 


and experience of the Civilians. 
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man Law ſuch a deſcription of a legatee as this, 
Igive to Whoever ſhall give his daughter to my ſon 
in marriage, was too uncertain to make good the 
legacy. But Juſtinian amended the law accord- 
ing to reaſon, and its ultimate regulation was, 
that legacies might be given to uncertain perſons, 
if the teſtator's meaning could be found out, or 
they rendered certain by the event (84). | 

If there were divers perſons of the ſame name, 
the legacy was void for uncertainty, unleſs one 
of them was able to prove himſelf the perſon in- 
tended, of which his being the intimate friend 
or nezr relation of the deceaſed was allowed to 
be ſtrong proof. But charitable legacies were not 
to fail from the want of certainty as to the object 
intended. If to a church without naming any 
one in particular, it would be interpreted the 
pariſh church of the deceaſed ; if to the poor, 
the poor of his pariſh ; but at all events, the 
pious aſtuteneſs of the law would prevent the 
lure of his good intentions (85). 

Uncertainty as to the thing bequeathed muſt 
molt uſually proceed, from the bequeſt being too 

general 

(34) See Inſt, lib. 2. tit. 20. ſec. 25. et deinceps. 

(85) So with us in gifts to charitable uſes, if no ſpe- 
che deſcription of object be pointed out, the Court of 
Chancery will, in reſpe& of the general purpoſe ap- 


Fearing, direct the mode of giving it effect. Attorney 
3 Cc | General 


L. I;. à. 
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general and 801 ſufficiently definite, and even 
neglect to expreſs the quantity was fatal by the 
Civil Law; but Swinburne obſerves, that the 
equity of our Eccleſiaſtical Law admits ſuch 
legacies, leaving the quantity to the diſcretion 
of the ordinary. 

This uncertainty muſt frequently produce à 
queſtion of option or election. E. G. if the teſta- 


tor bequeathed a horſe, having many, who ſhould 


chuſe? the election belonged to the heir if the 
words were directed to him, as I will that my 


heir ſhall give A. B. a horſe; to the legatee, if 2 ; 


directed to him, as I will that A. B. fall have 
a horſe, but in the former caſe the heir muſt 
not chuſe the very worſt, nor in the latter the 


legatee elect the very beſt (86). 


Error.] This may be in the perſon, in the 
name, or the quality of the deviſee or legatee. 


General v. Henrick, Ambler, 712. collateral proof may 
be admitted to make certain the perſon or thing de- 
ſcribed. See Treatiſe of Equity, book 6. ch. 2. ſet. 
6. and the caſes there cited. Covenant deſigned for the 


benefit of the church, if poſſible to * ſpecifically per- 4 
formed, 2 Eq. Ca. Ab. 17. 

(86) He who ought to do the firſt act ſhall have 
the election, by our law. Co. L. 145. a 

If a man grant one of the horſes in his ſtable, the 
grantce has his election to take which he pleaſes. Co 
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f it could be proved that the teſtator meant one 
perſon, but by miſtake mentioned another, the 
legacy to the latter was void, but a wrong de- 
ſeription would not vitiate, if the perſon could 
be aſcertained (87). The fame rule held as to 
a miſtake in the name. An error in the quality 
was not hurtful unleſs that quality were the 
final cauſe, wherefore the teſtator gave the le- 
gacy (88). An error in the proper name of the 
thing did not vitiate, but in the name appella- 
tive of it did, for that was in the ſubſtance. 
Conditional Legacies.] If the legacy was pure 
and fimple it became due the day of the death 
of the teſtator, and therefore if the legatee died 
firſt, it lapſed and was not tranſmiſſible ; but 
if the legacy was conditional it became due the 
day on which the condition was performed, and 
lapſed 1f the legatee died before that day. Theſe 
nere the general rules (89), but there were 
many 
(87) See 2 Inſt. lib. 2. tit. 20. ſect. 30. De falſa 
d-monflratione, ibid ſect. 29. De errore in nomine legatarii. 
Legacy to the two daughters of A. A. has three daugh- 
ters they ſhall all take. Stebbing v. Walker, 2 Brown, 
p. 85. To James ſecond ſon of A. he was the third, 
the name prevails over the order. 

(88) Ibid. ſect. 31. De falſa cauſa adjecta. 

(89) So they are in our law, but as to the firſt a be- 
queſt may be ſo worded as to prevent lapſe, 3 Atkyns, 


30 2 372. 
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many exceptions and diſtinct ions, among which 
none is better known to our law than that be- 
tween time annexed to the ſubſtance and to 
the payment of the legacy ; in the former it did 
lapſe, E. G. if the words were when or if A, B, 
ſhall arrive at twenty-one, (go) in the latter 
was tranſmitted to repreſentatives of legatee, 


E. G. if they were 70 be paid when A. B. ſhall 


be of the age of twenty-one. 

The law diſtinguiſhed between a conditional and 
a modal legacy, i. e. one in which the mode or 
manner of applying the legacy was mentioned, as 
ſo much to bind a boy apprentice, or to ere& a 


372. 380. and as to the latter, there are many caſes in 


which it is debitum in præſenti, tho' ſolvendum in future, 
veſted and tranſmiſſible. See them collected 2 Fonbl. 
P- 374. | 

(90) Lands deviſed in this manner will deſcend to the 
heir, 3 Term R. 41. All that the Civil Law has 
ſaid upon the ſubject is applicable to what we call 
real, as well as to perſonal eſtate. An eſtate to A. 
and his heirs, if A. dies before teſtator, the deviſe 1s 
void, as appears from every caſe from Brett and Rig- 
den in Plowden, to White and White, a caſe from 
Ireland, not many years ſince determined by the Lords in 
England, where the teſtator's intentions in favour of his 
grandſon by his eldeſt ſon deceaſed, were forced to bend to 
the rules of law which gave the property to his ſecond 
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monument, in theſe caſes the legacy was veſted 


and due immediately, and did not lapſe by the 
death of the legatee, and our law agrees. Barlow 
v. Grant, 1 Vernon, 255. See Swinburne, p. 253. 


Under conditional legacies we muſt again 
advert to thoſe conditioned in reſtraint of mar- 
rage. I have before ſaid, that by the Civil Law 
all conditions in reſtraint of marriage were void, 
as contrary to nature, and hurtful to the commu- 
nity, and marked the diverſity between that 
and our ſyſtem on the ſubje& (91). I muſt be 
underſtood to mean, however, prohibitions of 


marriage altogether, for if it was only in part 


reſtrained, in reſpe& of time, place, or perſon, 
the Civil Law agreed with ours, for this was 
only protecting the individual from the con- 
ſequences of haſty, raſh, and improvident 
matches. = 

Under the head of lapſed legacies, I muſt alſa 
again obſerve, (92) that there was no ſurvivor- 


(91) Book 1. Left. 1. p. 35. and Introductory Lec. 
tures, p. 38. Unreaſonable conditions in legacies were 
null, as to be decollated or conſumed in lime from fear of 
inhumation alive, were deemed ſuch. But was it not 
too great a latitude to annul conditions tending to quiet 
the departing ſoul, and founded in apprehenſions prov- 
ed by experience, to be not altogether groundleſs ? 

(92) See note to p. 176. in the Lecture on joint- 
tenancy. 
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ſhip among legatees by the Civil Law, but that 
ours differs in that reſpect (93). 
Alternative Legacies. In this caſe there was 
but one legacy, as if the teftator bequeathed his 
eſtate at Tivoli, or his eſtate at Brunduſium, the 
legatee ſhould have but one of theſe eſtates, but 
he had his option which he would take; if pro- 
perty was given to A. or B. they took jointly, 
Accumulative Legacies. ]—They might be either 
accumulated upon another legacy, upon a child's 
portion, or upon a debt due, In the firſt caſe 
if they were pecuniary, and given by the ſame 
will, the preſumption was againſt the legatee, 
but if the two pecuniary bequeſts were in dif- 
ferent writings, as E. G. in a will and a codicil, 
whether the latter was more or leſs, or equal 
to the former, it was to be conſtrued accumula- 
latively, the preſumption was in favour of the le- 
gatee (94); but if it was a ſpecific thing, a 
corpus as the Civil Law terms it, it could not be 
deviſed twice, the legacies were not held to be 
accumulative, for eadem quantitas ſæpius prafiart 
poſſet, non vero eadem res, But theſe rules being 
only applied to, where there was no internal 


(93) As appears from the caſe of Northey and Bur. 
bage, Gilb. Rep. 137. and Buffar v. Bradford. 2 Atks. 210. 
(94) Cateris paribus, a teſtator muſt be ſuppoſed to mean 
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eridence of the intention, of courſe yielded to 
that intention if it appeared manifeſt (95). 


As to double portions the general tenor of 


caſes, (and upon this ſubject the principles of 
the Civil Law cannot be better illuſtrated than 


by the deciſions of our Courts of Equity,) ſeems 


to have been to lean againſt them, 7. e. that a 
legacy ſhall be conſtrued to be a ſatisfaction, 
unleſs there are circumſtances to ſhew that it 
was not ſo intended. To this, however, there 
are numerous exceptions as when the proviſion 
by the will 1s inferior, and whether there can 


(95) See particularly Dig. 34. 4. 9. and alſo Dig. 
22. tit. 3. de probationibus & preſumptionibus and 
Swinburne, L. 50. theſe rules have been moſt clearly 
illuſtrated by Mr. Juſtice Aſton, and the Lord Chan- 
cellor, in Hooly and Hatton, and by Lord Thurlow, in 
Ridges v. Morriſon, 1 Brown, 389. who all evince 
their knowledge of the Roman Law, and whoſe exam- 
ple ought to be the ſtrongeſt incitement to its ſtudy. 

A larger legacy given to the ſame legatee in a will 
after a leſs, legatee ſhall take both. Curry v. Pill, 2 
Brown, 225. ſo that the rule of the Civil Law ſeems 


only to have been followed where the legacies in the 


lame writing were equal in quantity; in Coote againſt 
Coote, 2 Brown, 526. a ſecond codicil appearing to be 


only a repetition of the former, with the addition of a 


imple legacy, the legacies were not doubled ; but the 
moſt remarkable point in that caſe, was that parol evi- 
dence was read, to ſhew they were not intended as accu- 
mulative, See p. 5 25. 2 Brown, for the reaſons given, 
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be any general rule, was vehemently diſputed bee 
in the caſe of Hanbury and Hanbury, 2 Brown's 3 not | 
Rep. p. 352. where all the caſes on the ſubje& 3 accur 
are collected, and in which an eminent advo- 3 ferent 
cate declares he could find but two caſes, and 3 fact io 
thoſe governed by very ſpecial circumſtances, 3 
where a legacy was not conſtrued to be a fatiſ- (97) 
faction of a previous portion. cer 
Where a father makes a proviſion for a child E 1 
by his will, and afterwards gives to ſuch child I ya . 
a portion in marriage, or for eſtabliſhment in 3 8 
life, of equal or greater amount than the legacy, bountit 
it is an implied ademption of the legacy (96). Chance 
I proceed now to the third caſe, viz. of a A le 
legacy bequeathed to a creditor by his debtor, contraC 
The preſumption here prima facie was, that the 80 1 
legacy was to go in ſatisfaction of the debt, for nn 
that the teſtator muſt be ſuppoſed to be juſt OM 
before he is kind, and the maxim of the Civil "Rh 


Law was debitor non preſumitur donare. But WW 7 » 


this preſumption was carried too far, and it The 
the legacy be leſs than the debt, or on condi- this doe 
tion, or on a contingency, or not equally be- inchnab 
(96) See the exceptions to this rule collected by Mr. I guiſh th 
Fonbl. 2 vol. p. 554. How far a wife ſhall have bo Any 
a legacy and a proviſion, covenanted at the time of mar- the rule 
conſtrue 


riage, See Babington v. Greenwood, 1 P. Wms. 531. 
Eaſtwood and Vinke, 2 P. Wms. Richardſon v. Elphin- 


ſtone, 2 Veley, jun. 
5 f 5 neficial 
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neficial with the debt in any particular, it has 
not been conſtrued to go in ſatisfaction, but 
accumulatively. So if the thing were of a dif- 
ferent nature, thus land was not to go in ſatiſ- 
faction of money (97). | 


(97) Inſt. 2 Lib. Theſe principles are found among 
other places in the ſecond book of the Inſtitutes, lib. 
20. ſet. 14. which is de debito legato creditori, Tho 
our Courts of Equity have followed them, yet where 
the teſtator has left wherewithal, and ſhewed his inten- 
tions ſo to be, he has been conſtrued to be both juſt and 
bountiful. See Salk. 155. Cuthbert v. Peacock, and 
Chancey's caſe, 1 P. Wms. 408. 

A legacy cannot be counted a ſatisfaction of a debt 
contracted after the will made, 1 P. Wms. 299. 

So if the debt was upon an open or running ac- 
count, ibid. | | 

Legacies naturally imply a bounty, and therefore in 
Clark v. Sewell, 3 Atks. 97. the maxim, debitor non pre- 
ſumitur donare would not hold ſaid Lord Hardwicke, 
i it were now to be reconſidered, 

The Courts of late have not altogether diſavowed 
this doctrine of ſatisfaction, yet they have been very 
inclinable to lay hold of any circumſtances to diſtin- 
puſh the latter from the former caſes. 2 Veſey, 636. 

Any minute circumſtance is laid hold of to evade 
the rule of a legacy larger or equal to a debt, being a 
conſtructive ſatisfaction. 
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The points of abatement and intereſt may | 


| Ade 

be very briefly diſcuſſed; as to the firſt, the ſtruct! 

heir whenever he paid legacies, might demand WM i in 

1 caution from the legatees that they would re- fon 

fund, if there were a deficiency of aſſets (98). ; the tl 

_ Ayiliffe, p. 377. but charitable bequeſts were 4 withol 

not to abate in proportion with the reſt, Noy, C the leg 

131. ch. 12. and as to intereſt, the rule is thus | teſtato 

briefly laid down in the Pandects, 30. 1. 23. built 

fi quis bonorum partem legaverit fine fructibus rei- WM the ne 

tuitur, niſi mora interceſſerit heredis. The heir 4 life-tin 

was not accountable for the fruits, unleſs he } ther th 

had been in delay, if for inſtance, he refuſed but if 

to pay becauſe they objected to his retaining WM frraine 

the Falcidian Portion, he paid not intereſt, for WI cauſes, 

the delay was not his (99). 5 | MT le; 

f : 3 : the pr 

(98) With us pecuniary legatees. abate in propor- be hei 
tion, but not ſpecific legatees. Charitable legacies abate 

equally with others. 1 The 

(99) If a legacy be charged on land, and no time of : WO 

payment mentioned in the will, it carries intereſt from ; bpaymer 
teſtator's death, ſo if upon productive perſonal eſtate 

as out of mortgages, or ſtock yielding intereſt or profit; (100) 


caiſa patet. But if it be to come generally out of the WW e rei 


„ perſonal cſtate, and no time of payment mentioned, | (101) 
6: | 1 it ſhall carry intereſt only from the end of the year | (102) 
1 after the teſtator's death. (103) 
i Ademption.— 


. 


k II. 


may 
„the 


mand 


(98). 


Noy, 


thus 
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refi- | 
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Alemption.— This might ariſe from the de- 
ſtruction of the thing bequeathed, from calling 
it in if it was a debt due to the teſtator, or 
from the improper conduct of the legatee. If 
the thing bequeathed periſned before delivery 
without the fault of the heir, the loſs fell upon 
the legatee (100) ; ſo if it be changed, as if the 
teſtator pulled down the houſe bequeathed, and 
built another, the bequeſt did not extend to 
the new edifice (101). If the teſtator in his 
life-time alienated, . or gave the thing to ano- 


ther the legacy was extinguiſhed of courſe (102); 


but if the alienation was not voluntary, but con- 
ſtrained by temporary poverty, or ſome ſuch 
cauſes, many Civilians have infiſted, that either 
the legacy was not extinguiſhed, or at leaſt 


| the proof of altered intention was thrown on 


the heir (103). 
The calling in a debt due, was conſidered 
as an ademption, the receiving it as voluntary 


| payment not ſo (104); yet even the former rule 


(100) Inſt. lib. 2. tit. 20. ſec. 16. de interitu & muta- 


tone rei legatæ. | 
(101) Dig. 30. b. 5. ſec. 2. 
(102) Dig. 34. 4. 18. 
(103) Dig. 32. 11. 12. 
(104) Dig. 32. 11. 13. 
| 3 D 2 | 15 
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is by no means ſatisfactory, as he might have 
called it in, merely from apprehenſion of the 
ſecurity (105), and ademption of legacies is not 
to be preſumed. 

Other cauſes of ademption were peculiar to 
the Roman Law, as if the legatee had grievoul.- 


ly injured or wounded the teſtator, or great en- 
| mities had ſubſiſted between them ; rules open- 
1ng a licenſe for controverſy and difficulties in 


proof and practice, wiſely avoided by our law, 
for who ſhould determine the gradations of ill 


will which ſhould or ſhould not be conſtrued to | | 


extinguiſh the legacy (106). 


(105) That diſtinction has been exploded with us, but 


another is made between a ſpecific legacy and one in F 
numeratis, viz. that the former is loſt by being altered, 3 


not the latter. See Treatiſe of Equity, book 4. part 1. 
c. 2. ſ. 2. and the caſes mentioned in the note. 


(106) Pandects, lib. 34. tit. 3. ſ. 11. Si quidem capitales f 
vel graviſſime inimicitiæ interceſſerint, ademptum videtur quad |} 


relictum e&ft ; fin autem levis offenſa, manet fidei commiſſum. 


I muſt here obſerve, that ſimple legacies, and legacies or 
bequeſts in truſt, are generally conſidered together in the | 


Digeſts. The 30, 31, and 32, books of the Digeſts are 


entitled, alſo the 1, 2, and 3, de legatis E fidei commiſ- | 


fi, and treat entirely of them. 


Before | 
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Before I quit the ſubje& of legacies I muſt 


remind the reader of what was ſaid in the Lec- 


tures on Jointenancy, that by the Civil Law there 
was no ſurvivorſhip among legatees, a "rule fol- 
lowed by our Eccleſiaſtical Courts, and ſtrongly 
urged in the Court of. Chancery, but by the 
latter tribunal repelled (107). | 

After legacies the Inſtitutes treat of truſts 
ind ſubſtitutions ; the latter have been explained 
in the chapter of Remainders, and what is 
ſaid on the former ſeems little intereſting to 
the modern advocate. Theſe chapters of the 
Inſtitutes treat principally of laying equal bur- 
thens on the heir, and the perſon for whom he 


held in truſt, when ſuch a truſt was created, 
becauſe originally the heir felt the whole bur- 


(107) Webſter and Webſter, and Cary and Willis, 
2 P. Wms. are caſes in which it was controverted whe- 
ther a legacy being given to ſeveral perſons, they ſhould 
be jointenants, according to the rule of the Common 


| Law, or tenants in common, according to the rule of 


the Civil, and that of the Eccleſiaſtical Courts, which 
admit of no ſurvivorſhip; determined in favor of 
jointenancy, and in the latter caſe, as I have before ob- 
ſerved, the Maſter of the Rolls ſays, that he does not ſee 
that a Court of Equity ſhould, even in caſe of a legacy, 
judge zgcording to the rules of the Civil Law, 


then 
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then in ſuch caſes without any benefit, and 


thereby the legatee, or ceſtuyque truſt (if * 


may call him ſo) ſuffered, becauſe the heir 
would not accept the iuheritance, and thereby 
To remedy this 
proviſions were made, that if the heir was a 
mere inſtrument of transfer to the ceſtuyque 
truſt, and derived no benefit, he ſhould not be 
ſubje& to debts, or feel any burthen : or at leaſt 
as he fetained his Falcidian Portion againſt the 
ceſtuyque truſt, as well as againſt legatees, that 
the debts ſhould be divided proportionably be- 
tween them (108). 5 | 

VI HOW WILLS MIGHT BE AVOID- 
ED.]—They might be rendered null and void 
by cancellation—expreſs revocation—a later teſta- 


(108) It muſt be obſerved that tho? the fide: commiſſa of 
the Romans are perpetually compared to our truſts, the 
reſemblance is very remote. The heir took the eſtate on 
truſt to hand it over to another, the latter then had an 


inchoate right or claim, but no actual eſtate; thoſe were 


not two contemporaneous eſtates one legal the other equi- 
table, one in the truſtee, the other in the ceſtuyq. truſt. 
The fidei commiſſary therefore, tho? called ceſtuq. truſt, 
as a ſound familiar to our ears, is not called ſo in our 
ſenſe of the words, nor can we learn much from their 
doctrine of truſts. | 
| ment 
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ment——implication —inofficiouſneſs —imperfection, or 


by ſhewing that they were unduly obtained, 
to which we muſt add adoption, and the ca- 
pitis diminutio. Cancellation or obliteration de- 
liberately done muſt be allowed ſufficient to 
aroid a will, but as it might happen by acci- 
dent, and is prima facte an ambiguous act, 
in order to make it a revocation, it ſhould be 


| ſhewn if poſſible guo animo it was cancelled ; and 


if there be a controverſy, who did it, it will 
be preſumed to be done by him in whole cuſtody 
it was (109). Que in teftamento legi poſſunt, ea in- 
conſulto deleta, nihilominus valent ; conſulto, non va- 
ent, ſay the Pandects, 28. 4. 1. | 

Expreſs revocations either of legacies or of 
privileged teſtaments might, by the Civil Law, 
be ſimple, naked, or even verbal. Thus, teſta- 
ments ad pias cauſas, and military teſtaments 


(109) One of the moſt remarkable caſes upon cancel- 
lation in modern times is reported in Cowper, p. 49, 
Burtenſhaw v. Gilbert, in which, among other points, 
it was determined that the act of cancelling a latter will 
doth not ſet up a duplicate of the former, and that where 
there are duplicates of a will, one in the teſtator's cuſ- 
tody, the other not, and the teſtator cancels that which 
iin his cuſtody, it is an effectual cancelling of both. 


might 
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might be revoked, but ſolemn teſtaments were 
to be ſolemnly revoked (110). Wood ſays ge- 
_ nerally, that verbal revocations were not valid, 
but his authority, viz. Inſt. 2. 17. 7. does not 


ſupport him, relating only to the Emperor, 
Later teſtaments to revoke thoſe antecedent, 
muſt be perfect in every reſpect. Tabulæ priores 


(110) See Swinburne, p. 531. The ſtatute of frauds 
enacts, that no demiſe in writing of lands, tenements, or 


 hereditaments, or any clauſe thereof, ſhall be revocable, 


otherwiſe than by ſome other will or codicil in writing, 
or other writing declaring the ſame; or by burning, can- 


celling, tearing or obliterating the ſame by the teſtator 


himſelf, or in his preſence and by his directions and con- 


ſent; but all demiſes and bequeſts of lands and tene- 
ments ſhall remain and continue in force, until the ſame 


be burnt, cancelled, torn, or obliterated by the teſtator, 
or by his direction in manner aforeſaid, or unleſs the 
ſame be altered by ſome other will or codicil in writing 
or other writing of the deviſor, ſigned in the preſence 


of three or four witneſſes declaring the ſame. Sec. 6. 


And no will in writing concerning any goods or chattels 
or perſonal eflate ſhall be repealed, nor ſhall any clauſe 
deviſe or bequeſt therein be altered or changed, by any 
words, or by word of mouth only, except the ſame 
be in the life of the teſtator committed to writing, and 
after the writing thereof, read unto the teſtator and al- 
lowed by him, and proved ſo to be done by three witneſſes 
at the leaſt. 
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jne fate, non irritæ fiunt, ſay the Inſtitutes, 2 
book, title 17. ſ. 7. Niſi ſequentes jure ordinate 
jerfete fuerint. See allo Code. b. 23. 21. 3. 
Nor was the inſtance given 1n the ſame title of a 
ſecond teſtament invalid by the non- acceptance 


of the heir, revoking a former and occaſioning 
the pater familias to. die inteſtate, ſec. 2. an ex- 


ception to the rule, becauſe there the ſecond 
teſtament was perfect in itſelf, though rendered 
inralid by matter ex poſt facto (111). | 


Implied 
(111) Our law agrees. See Onions and Tryer..1 P. 
Wms. 343. But a difference of ſolemnities is preſcribed 
where a will is to operate ſubſtantively, and where it is 
merely to revoke a former. 
It is ſaid alſo, that it muſt be a ſubſiſting will at teſ- 
tator's death, 4 Burr. 2512. unleſs the ſecond will ex- 
preſsly revoke the firſt, which was the caſe of Burten- 


- ſhaw and Gilbert, mentioned before: The republication 


of a will once reverſed with us muſt be attended with 
tic ſame ſolemnities as the original making. 

The ſtatute of frauds does not extend to implied revo- 
cations, and it is agreed, that an alteration of circum- 
ſtances may operate as a revocation of a will of lands, 
as well as of perſonal eſtate. See 1 Abr. Caſ. Eq. 413. 
Where the whole eſtate is diſpoſed of, ſubſequent mar- 
nage and the birth of a child form a preſumptive revo- 


cation, liable however to be rebutted by evidence. See 
+ Brady 


> 


— 


— — — — 


— —— 
- 


316 ON THE RIGHTS 


[Bock II. 


Implied revocations were familiar to the Ro- 
man Law, thus the birth of children operated 
as a revocation of a Eber will. See Inſt. 2 


IB. tit. 13. ſec. 1. 
nperfect refaments might be ſo in reſpect of 


Brady * Cubit, Douglas p. 31. Lord Northington 
and Doctor Hay were of opinion, that marriage ſingly 
would not revoke a will of perſonalty, for in real eſtate 
the queſtion does not occur. Mr. Fonblanque has ad- 
vanced a contrary opinion, admitting however, that the 
preſumption is liable to be encountered by every circum- 
ſtance indicative of a contrary intention. Treat. of Eq 
2 vol. page 360. In a very ſtrong caſe marriage was held 
to be a revocation of the will of a woman. Hodſden 
and Lloyd., 2 Brown's Ch. 534. | 

Another great point of diſpute has been, whether the 
birth of a child ſimply, ſhall operate as a revocation, 
Dr. Hay, in the remarkable caſe of Shepherd and Shep- 
herd, held it did not, and the Roman rule being re- 
ferred to, and it being inſiſted that the Roman Law in 
general guides the decrees of the Eccleſiaſtical Courts, 
(he anſwers) no further than it ſtands uncontradicted by 
the Engliſh. But Mr. Fonblanque inſiſts, that it is not 
ſo contradicted, and that our rule is the ſame; and in 
anſwer to the obſervation, that children are not with us 
conſidered as having a property in the effects of their 
father as they were at Rome, replies, though not an in- 


defeaſible property or legal right to any part, yet they 4 


have a natural and moral claim, 
| ſolemnity, 
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ſolemnity, or in reſpect of will. Of the former 
we have treated (112). Imperfection in reſpect 
to will might be either when the teſtator was 
prevented from finiſhing his teſtament by death 
or other impediment, or having voluntarily de- 
ferred its completion, death intervenes, and 
there is no queſtion that by the Civil Law it 
was void in ſuch caſes, even as to the part already 
done (113), though it were the teſtament even 


of the father among his children (114). 
The rigour of the Civil Law adopted the ſame 
rule, where the teſtator himſelf deferred the 


(112) No want of ſolemnities affects a will of perſonal 
eſtate with us; The moſt ragged and dirty papers, I may 
lay fragments in teſtator's hand writing or even dic- 
tated, and not regularly witneſſed, where no ſuſpicion of 
fraud and they could be put together ſo as to collect the 
ſenſe and there appeared no imperfection of will, have 
been eſtabliſhed as teſtamentary diſpoſitions, at leaſt ſo 
far as to be direCtions to the adminiſtrator who was oblig- 
ed to act with them, as cum teſlamento annexo. 

(113) Swinburne makes a great queſtion, whether 
it be void jure gentium, and therefore by the law 
which we uſe in England ; and makes that depend on 
another queſtion viz. whether a teſtament ad pias cau- 
ſar which is alſo governed jure gentium be in ſuch caſes | 
void or not, as to what is already done, and is of opi- 
nion that it is not. 

(114) Swinburne, part 7. p. 519. 

9 finiſhing 
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finiſhing his teſtament and died, or was other- 
wiſe prevented from giving it perfection. 

But if the teſtator having declared his whole 
will for the preſent, reſerved ſomething to be 
done at another time, and in the mean time 
died (115), the teſtament was -perfe& notwith- 
ſtanding. | 

As to wills unduly obtained, the variety of fraud 
and influence which might be uſed for this pur- 
poſe is not reducible to limitation or deſcrip- 
tion, and is on every account the ſubje& of 
pictures too melancholy to arreſt the diſguſt- 


(115) Swinburne, ibid. And Swinburne inſiſts, that 
in both caſes our law eſtabliſhes what has been done it 
muſt be underſtood as to perſonalty fince the flatute of frauds, 
and that the clauſes in the part done are perfect. But 
if the teſtator declares that he means to make alte- 
rations in the part already made, and dies without 
making them, the will, though of perſonalty, ought not 
to be eſtabliſhed, for no man can tell where he meant to 
alter, and it 1s not his will. 

If a paper writing of a teſtamentary nature as 7» 
perſonalty be found, whether it ſhall be a draught only 
or a teſtament, muſt depend on a variety of circumſtan- 
ces, for which I muſt- refer the reader to Swinburne, 
part 5. ſec. 13. | | 

The 22d and 23d title of the 6th book of the Code 
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ed eye, longer than they force themſelves upon 


it. It is one of the great themes of the Roman 


ſatiriſts, and too often the ſubje& of horror in 
the countries in which we dwell (116). 


Inofficious Wills. I—It is now generally known 


that by the Civil Law, a will was void, if 
children in /e poruer of the father, were therein 
paſſed over in filence or difinherited without 
cauſe; and that a filly and falſe opinion has 
prevailed among the 1gnorant, 'that our law 
had adopted the rule; which gave riſe to the 
cuſtom of leaving a ſhilling to a diſinherited 
child. The Civil Law had its peculiar rea- 
ſons, which I have often mentioned, viz. 
that the child was conſidered as one and the 


(116) The limits of undue influence, and the lines 


between it and laudable attention, are too nice for ge- 


neral rules, and in every caſe muſt depend upon its 
circumſtances. Some caſes are too ſtrongly marked to 
admit of doubt, as where the bounty of the teſtator 
has been diverted by groſs miſrepreſentation, or his 
relenting mind not ſuffered to feel the whole deter- 
mining effect of the ſupplications of a child. But the 
poſitions of Swinburne, as to flattery and importuni- 
ty, if admitted to be law in the wide extent laid 
down by him, would make wild work indeed. In gene- 
ral in ſuch caſes, as I have been told by learned Ci- 
rilians in England, the diſpoſition of their courts, is 
ccleris paribus, to lean in favour of the will. 

faine 


* . 2 


OF THE RIGHTS [Book 1, 


fame e with the father, as having a property 
in his effefts, and therefore prima facie entitled 10 


continue the management of his own eftate. But if 
he was mentioned in the will, and the cauſe 
expreſſed, he might be diſinherited, provided 
it was one of the cauſes allowed by the law. 
Among theſe were ſtriking or curſing, kil- 
ling or endeavouring to kill the parents, 
| accuſing them of capital crimes, and even re- 
fuſing to be ſecurity for them. Hereſy in the 


320 


ſon was a ſufficient cauſe—nay, his diſgracing 
himſelf, as by going on the ſtage, with man 
others to be judged of by the magiſtrate; #? 
but the privileged will of a ſoldier could not 5 ; 


be inofficious. | 


Adoption and change of fate. "i F : | 
was alſo void, if the teſtator ſuffered a dimi- 7 ö 


nution of his liberty, or of the rights of the 
city by way of puniſhment, or was condemned 
to death (117); and alſo by the agnation of an 
heir, when a perſon had by arrogation adopted 
a ſon (118). Theſe provifions peculiar to the 

Roman Law, do not merit to be dwelt upon by us. 
VII. PROBATE OF WILLS. ]—The pub- 


(117) Dig. 28. 1. 8. 1. 
pitis diminutio. See book 1. p. 55. above. 
(118) Inſt. 2. 17. 1. 5 


lication 


For the three kinds of ca- 
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lication or probate of the will, was to be 
made before a competent judge, and at Rome 
this judge was the Magiſter cenſus. The biſhops 
endeavoured to intermeddle with this power, 
founding their claims, on their being the 
legal overſeers, (as they were) of the adminiſ- 
tration and fulfilling of pious and charitable 
bequeſts. Juſtinian interfered and forbad Ee- 
clefiaſtical Juriſdictions to meddle with teſta- 
mentary cauſes. In later times of the Empire, 


however, they appear to have claimed this 


authority with ſucceſs (119). 

The mode of authentication was by inrolling it 
in a public regiſtry (120), (after it had been open- 
ed in a ſolemn manner,) reſembling our prac- 


(119) That the county courts formerly had juriſ- 
diction of wills,—the ſeparation of the Biſhops and 
Sheriffs Courts in the reign of William the Conqueror, — 
and the Spiritual Courts gradually drawing to them- 
ſelves the cognizance of wills, (until in the reign of 
Henry II. they appear to have got it excluſively) are 
hiſtorical facts, univerſally known to men of the legal 
profeſſion. 

(120) Teflamenta omnia cæteraque que apud gficium cen- 
ſaale publicari ſolent, in eodem loco reſerventur, nec unquam 
permittatur fieri ulla tranſlatio. Code 6. tit. 23. ſec. 18. 


tice 
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tice of enrolling deeds in a Court of Record (121), 
and then, tho' the original was loſt, credit was 

| given 


(121) Probate with us is in common form, by taking 
the oath below recited, where no queſtion is raiſed upon 
the will, and this ſhould not be adminiſtered till four- 


teen days after teſtator's deceaſe, to give time for objec- 2 


tion, if there be any, or if a caveat be entered. 

Probate in ſpecial form is by examining the witneſſes 
to the will, or other ſufficient proof, where oppoſition 
is given to its eſtabliſhment. 


I have for the uſe of practitioners inſerted the oath of ö 


an executor and adminiſtrator, as now adminiflered. 
Oath of an Executor. Lou ſwear you do believe that 
the writing hereunto annexed doth contain the laſt will and 
teſtament of (A. B.) deceaſed, that you will well and 
truly execute and perform the ſame, that you will pay 
all ſuch debts as the deceaſed owed at his death, and all 
legacies by him in his faid will bequeathed, ſo far as his 
goods, rights, credits and chattels will thereunto extend, 
and by law you are bound; that you will make a true and 
perfect inventory of all and ſingular the goods, rights, 
credits and chattels of the ſaid deceaſed, which have or 
ſhall come to your hands, cuſtody, poſſeſſion or know- 
ledge, and the ſame ſo made will exhibit, or cauſe to be 
exhibited into —— Court of —— in Ireland, and that 
you will give a juſt and full account thereof unto the 


ſaid 


[Book II. 


& 4; N 
. 


ee e een AT RA oee Fe 


Lect 


given 


Code 


ſaid ce 
and re 
Oat 
no W. 
truly 
dits an 
all ſuc 
his de: 
tels w. 
that y. 
the ge 
ceaſed 
poſſeſk 
hibit, 
time I. 
give a 
when 
quired 
(12: 
depoſit 
and a 
probat 


"1b 
other, b 
vninten! 


$9 Tp: 3 I ELD gs. 1 W NEATY A e PN Pr . * 22 25 age . \ £ 1 ann. : L 
p . 8 75 Ee * n 5 (424 WI ev re UE l "ES % r N ROS ae do ERS FOB INOS WS PEI; ic 89 << - . , » <1 PE 
a * r R 3. SHES RPE» ba as * r TS ES Ss Fax T8 S Lt CL TH WS LO EIT Lo TON EEE $1 Ns EIN $ \ 8 
; * 8 r : Wen COS REA STI rb 3 eg AE Ie PPTP . , 4 
NY AY 2 9 9 e n n SS eee 2 L Pe Os, n 5 54 N > 
b ; ; 8 25 n Wy TTT „ 5 F 
5 2 3 " 8 1 goa l 5 I. Yn BE TS ACTS; N . 
9 9 * 5 n [IF TI” FO as 8 8 n « 2 SY) $ 76 a 1 N - $ 8 P 7 NN. By Tyr . 
2: N Y * od 2 * 4 8 ** * tO 8 8 097 Y ETD : n x bt x es) _ 82 1 4 22 = 0 2 > of r bes ” 5 p C * 2 | Fa - 


Let. X.] ©" OF THINGS. . 323 


given to the regiſtered copy (122); thus the 


Code 6, book 2 3. title de ä ſec. 2. ſays, 
Publicaii 


faid court when you ſhall be thereunto lawfully called 
and required. 

Oath of an Adminiſtrator. Tou fwear you know of 
no will made by the deceaſed, that you will well and 
truly adminiſter all and ſingular the goods, rights, cre- 
dits and chattels of the ſaid deceaſed, that you will pay 
all ſuch debts as the ſaid deceaſed owed at the time of 
his death, ſo far as his goods, rights, credits or chat- 
tels will thereunto extend, and by law you are bound, 
that you will make a true and perfect inventory of all 
the goods, rights, credits and chattels of the ſaid de- 
ceaſed, which have or ſhall come to your hands, cuſtody, 
poſſeſſion or knowledge, and the ſame ſo made will ex- 
hibit, or cauſe to be exhibited, into the Regiſtry of 
———Court of— in Ireland, within the 
time limited by the ſaid court*, and that you will alſo 
give a juſt and full account thereof unto the ſaid court 
when you ſhall be thereunto lawfully called and re- 
quired, | 

(122) With us, as eyery perſon knows, the original is is 
depoſited : the probate or authenticated copy with the ſeal 
and authority of the court is given out. And tho' the 
probate is .of no avail as to real eſtate, yet as wills 


* I have omitted this clauſe in the one Oath, and inſerted it in the 
other, but it is uſually omitted, as having been found to produce much 
unintentional perjury. 
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Publicati ſemel teftamenti, in qua primum a teftatore 


ſeriptum relictum uit caſu qui probatur intercidit ; 
nthilominus valet. | 

VIII. BONORUM POSSESSIO.]—The four 
firſt titles of the thirty-ſeventh book of the 


Digeſts or Pandects treat de bonorum poſe oni- 


This as of the goods was 
given 


for the moſt part conſiſt of mixed bequeſts and deviſes 


bus (123). 


of real and perſonal eſtate, they are FRY proved 
In the Spiritual Courts. 


I cannot but lament here, a cgi I believe not 
generally known, that the great depoſitory of wills in 
this kingdom, thoſe moſt important muniments of pro- 
perty, is at preſent in no manner protected from fire, 
but on the contrary in a moft remarkable manner ex- 
poſed to it, from the conſtruction of the building, and 
nature of its vicinity, a circumſtance by none more la- 
mehted than the confervator of them: it ought to be an 
iſolated and ſpecially conſtructed edifice, * 

(123) It has been often ſaid that the adminiftration, 


granted by the ordinary, is not unlike the bonorum poſ- 


ſeſſio granted by the Roman Prætor, whieh leads me 
here to ſpeak of adminiſtration. I am not called upon 
in Lectures upon Civil Law to go deeply into the doc- 
trines of modern adminiſtration, they are generally well 
known; ſome caſes that occurred within my own ex- 
perience, and which appeared to me new and curious 
and ſome rules not univerſally known, will be given in 
the ſecond volume. 


I ſhall 
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given by the Prætorian authority from juſtice, 

where thoſe who had equitable claims, could 

not ſupport their title at law; or from neceſſity, 
where 


I ſhall, however, here briefly note who are entitled to 
adminiſtration, with the different kinds of adminiſtrators, 
and obſerve on the different effects of probate and admi- 
nitration as to ſuits, and as to-tranſmiſſion of rights. 

Who are entitled to adminiſtration. }—T. The ordinary is 
compellable by ſtatute 28 H. 8. ch. 18. in Ireland, to 
grant adminiſtration of the. goods and chattels of the 
wife to the huſband, or his repreſentatives, and if he 
ſurvives the wife, to his next of kin—and of the huſ- 
band's eſtate to the widow or next of kin, either or 
both at his diſcretion. 

N. B. Joint adminiſtratrations are not favoured, as 
produCtive of contention, and ceteris paribus, the widow 
is uſually preferred. | 

Il. Among the kindred, thoſe that are neareſt in de- 
gree to inteſtate are to be preferred, reckoning according 
to the computation of the civilians, children, parents, 
brothers, grandfathers, uncles or nephews, and the fe- 
males of each claſs reſpectively, laſtly couſins, and of 
perſons in equal degree, the ordinary may take which he 
pleaſes. 

III. Half blood is admitted as well as the whole, thus 
2 brother of the half blood excludes an uncle of the 
whole—and adminiſtration may be granted to ſiſter of 
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326 ON THE RIGHTS Book II. 
where the perſons legally entitled refuſed to 
act. Emancipated ſons, and heirs diſinherited 


by inofficious wills afforded inſtances of the for- 


mer, and the want of a will, or its concealment 
frequently gave occaſion to the latter ; ; the grant 


| might 


the half, or brother of the whole, at . diſcre- 


tion. 

IV. If the kindred refuſe it may be granted to a prin- 
cipal creditor. 

V. If an executor refuſes or dies inteſtate, adminiſ- 
tration may be granted to a reſiduary legatee. 

VI. In defect of all theſe, ordinary may chuſe any 
diſcreet perſon. If adminiſtration be granted contrary 


to the ſtatute it is not void but voidable. 1 P. Wms. 43. 


If adminiſtration be granted to the next of kin, the or- 


dinary cannot revoke it without cauſe, and he may be 
compelled by mandamus. to grant it to the perſon enti- 


tled. Comyns. Admn. b. 7. 

Different kinds of Admin: itration. + Beſides the Res 
adminiſtrator hitherto deſcribed, adminiſtration may be 
granted for ſpecial purpoſes, or for limited times, as 
pendente lite, durante minore tate, durante abſentia, 

To ſubſtantiate a ſuit in Equity, and make a decree 
perfect by having a perſonal repreſentative before the 
court. it is often neceſſary to apply to the Eccleſiaſtical 
Court to grant adminiſtration to the nominee of the 
party, which was uſually granted only for that ſpecial 

purpoſe 
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might be decretal and temporary, till it was 
known who had the real right of poſſeſſion like 
that to an adminiſtrator pen. lit; or it might be 


eidtal, when there was no occaſion to hear par- 


ties judicially : the latter again might be ſerun- 
lim tabulas, where the heir inſtituted by ſtrict- 


neſs 


purpoſe. Much miſchief having ariſen from ſuch par- 


tal adminiſtrations, the Court of Prerogative now in 


compliance with the wiſhes of the Court of Chancery, 

(which indeed refuſed to attend to ſuch adminiſtrations,) 

inſiſts on ſuch nominee taking adminiſtration generally. 
The other ſpecies of adminiſtrations explain them- 


ſelves, and are grantable to any proper perſon at the diſ- 


cretion of the ordinary, they not being within the ſta- 
tute. For the powers of theſe adminiſtrators ſee Walker 
and Woollaſton, 2 P. Wms. 576 


Different effefts of Probate and Adminiſtration, and of Ad- 
niniſtration granted wrongfully or by miſtale. Executor 


may grant, and releaſe, and commence an action or ſuit _ 


in Equity before probate, but not maintain one. Admi- 
niſtrator cannot commence an action before adminiſtra 
ton granted; Executor may alſo releaſe or pay a debt, 
zent to a legacy, and be ſued before probate. See 
Wentworth's Office of Executor, and Comyns's Dig. 
Adm. b. g. 

The Executor being appointed in ſpecial confidenge 
tranſmits his power to his Executor, who however takes 
out letters of adminiſtration to the firſt teſtator, being 

; entitled 


EET 


. — — — 
— — — 222 — — 


[Book 11. 


426 ON THE RIGHTS 


where the perſons legally entitled refuſed to 
at, Emancipated ſons, and heirs diſinherited 
by inofficious wills afforded inſtances of the for- 
mer, and the want of a will, or its concealment 
frequently gave occaſion to the latter ; the grant 


; might 


the half, or brother of the whole, at ordinary's 8 
tion. 
IV. If the kindred refuſe it may be granted to a prin- 


cipal creditor. 


-V, If an executor refuſes or dies inteſtate, adminiſ- 
tration may be granted to a reſiduary legatee. 

VI. In defect of all theſe, ordinary may chuſe any 
diſcreet perſon. If adminiſtration be granted contrary 
to the ſtatute it is not void but voidable. 1 P. Wms. 43 
If adminiſtration be granted to the next of kin, the or- 


dinary cannot revoke it without cauſe, and he may be 


compelled by mandamus to grant it to the * enti- 
tled. Comyns. Admn. b. 7. 

Diferent kinds of Adminiftration. I Beides the general 
adminiſtrator hitherto deſcribed, adminiſtration may be 


granted for ſpecial purpoſes, or for limited times, as_ 


pendente lite, durante minore ætate, durante abſentia, 
To ſubſtantiate a ſuit in Equity, and make a deeree 
perfect by having a perſonal repreſentative before the 


court it is often neceſſary to apply to the Eccleſiaſtical 
Court to grant adminiſtration | to the nominee of the 
party, which was uſually granted only for that ſpecial 


purpoſe 
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Lea. X.] 
wight be decretal and temporary, till it was 
i bonn who had the real right of poſſeſſion like 
- that to an adminiſtrator pen. lit; or it might be 


r- 
nt edictal, when there was no occaſion to hear par- 
nt ties judicially : the latter again might be ſerun- 


„ 2 am tabulas, where the heir inſtituted by ſtrict- 
5 | neſs 


re- purpoſe. Much miſchief having ariſen from ſuch par- 
tal adminiſtrations, the Court of Prerogative now in 


in. compliance with the wiſhes of the Court of Chancery, | 
I (vhich indeed refuſed to attend to ſuch adminiſtrations,) ll 
u- B J ivfts on ſuch nominee taking adminiſtration generally. Lil 
3 Y The other ſpecies of adminiſtrations explain them- | WIW 
ny A ſeves, and are grantable to any proper perſon at the diſ- | | [ | 
iy | : J crction of the ordinary, they not being within the ſta- | 1 
43 LF tite. For the powers of theſe adminiſtrators ſee Walker 61 
81 E and Woollaſton, 2 P. Wms. 576. Will. 
be i J Different effefts of Probate and Adminiſtration, and of Ad. 19 ö 
Ul- : : niniſtration granted wrongfully or by miſtale. Executor | | | 
| 4 may grant, and releaſe, and commence an action or ſuit | | 
ral b n Equity before probate, but not maintain one. Admi- | | 
be I titrator cannot commence an action before adminiſtra- Ii! 
as 5 tion granted; Executor may alſo releaſe or pay a debt, | | i 
IF ifent to a legacy, and be ſued before probate. See 1600 
ret f Wentworth's Office of Executor, and Comyns's Dig. 1400 
the Am. b. 9. N Will 
cal E The Executor being appointed in ſpecial confidenge | 
the. : tranſmits his power to his Executor, who however takes | | 
al 1 out letters of adminiſtration to the firſt teſtator, being | | 
ole ; | —_—_ 4 | 
| 
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neſs of law could not act, (like an adminiſtra- 
. tion cum teſtamento annexo,) or contra tabulas, 
i. e. in contradiction to an inofficious will which 
had diſinherited children without cauſe, 

IX. COLLATIO BONORUM.] Where the 
goods were granted contra tabulas, if the perſon 
thus admitted by Prætorian Equity, had already 
received ſome preferment or proviſion, from the 
- deceaſed, he was not to be admitted (124) into 
an 
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entitled ſo to do, but the adminiſtrator of the deceaſed, 
being merely the officer of the ordinary, and the admi- 
niſtrator of deceaſed's executor having no privity with de- 
ceaſed, do not tranſmit their rights, and in ſuch caſes the 
appointment naturally devolves to the Eccleſiaſtical Court, 
who appoint a new adminiſtrator de bonis non. 
Adminiſtration granted, if will afterwards appears, alt 
acts done by the adminiſtrator are void, for adminiſtra- 


tor was not the repreſentative of deceaſed : but if admi- 


niſtration be granted to a wrong perſon, and afterwards 
repealed, all 85 done by the firſt adminiſtrator are 
good. 

(124) If one of ſeveral daughters has had an eſtate 


given with her in frantmarriage by her anceſtor, (. e. 


a ſpecies of eſtate tail, given by a relation for her ad- 


vancement in marriage,) if lands deſcend from the 
fame anceſtor to her ſiſters in fee ſimple, ſhe or her 
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u equal divifion, until he made an allowance 
for that part which he had received from teſta- 
tor while -living. There was to be a general 
contribution, or collation of the goods, and the 
ame rule held alſo in caſes of inteſtacy (125). 


heirs, ſhall have no ' ſhare of them, until they bring 
the lands given in frankmarriage into hotchpot. 


As to perſonal eſtate, the ſtatute of diſtributions in 


Ireland, 7 W. 3. ch. 6. in its third ſection, ordains 


that no child of an inteſtate, except his heir at law, 
ſhall have a diſtributive ſhare, if he has already 
received an advancement or money, equal to the dif- 
tributive ſhares of the other children; and if the ad- 
vancement be not equivalent, ſuch child ſhall only re- 
ceive ſo much as will make them all equal. 

(125) To enter more into detail on executorſhips 
and adminiſtrations, — payment of debts, marſhalling of 
aſſets, &c. &c. would be to comment not on the Roman 
Laws, but ours, which latter I never meant to introduce 
except where points of compariſon occurred. I therefore 
verbum nil amplius addam, except to make the follow- 
ing miſcellaneous obſervations, that all aſſets being by the 
Civil Law equitable, and no diſtinction of real eſtates, from 
perſonal, it had no occaſion for any method ſimilar to that 
lo celebrated among us, of making all the aſſets equi- 
table and all creditors come in pari paſſu, by deviſing 
real eſtates for payment of debts, That the general 
tile of the Civil Law, that none could die partly 
f | teſtate, 
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In all caſes therefore whatſoever, the perſon 


pteviousſly advanced was obliged to a contribu- 


tion, or collatio, before he could ſhare. 


teſtate, partly inteſtate, which is unknown to us, was 
ſometimes relaxed among them, even in caſes of un- 
privileged perſons, viz. by matter ex poſt facto, as if 
a fon fucceeded in an action for an inofficious will 


againſt one heir, and failed againſt another. See Dig. 


F. 2. 15. That an adminiſtration obtained in a foreign 
country, as at Paris, is not taken notice of in our 
courts, 3 P. Wms. 371. That in Holland, a teſta- 
ment is valid without any diſtinction between move- 
able and immoveable eftate, or between chattels and 
lands, if made before feven witneſſes, according to the 
Roman folemnities, but it was generally made there 
before two echevins and a ſecretary, or before a notary 
and two witneſſes, men not women. See Coryin, 


Enchiridion. Lib, 2. tit. 11. and that in France, for- 


merly (for who can now pretend to ſay what the ever 
varying laws of that country may be at a given mo- 
ment) as well as in Spain and the Empire, teſtaments 
made before a notary and two witneſſes were good 


and valid, tho' the teſtator and witneſſes neither ſealed I} 
6H 


nor ſubſcribed, according to Groenzweg. de Legibus 
Abrogatis, a work whoſe ſubject is moſt curious and 
mtereſting ; but which I am forced to quote at ſecond 


band, not having been able to get it in this kingdom. 
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Lecture the Eleventh. 


OF TITLE BY CONTRACT. 


SIR William Blackſtone ſays, that amongſt us 


almoſt all the rights of perſonal property in a 
great meaſure depend upon contracts of one 
kind or other, or at leaſt may be reduced 
under fome of them: He at the ſame time 
obſerves, that it is the method taken by the 
Civil Law, which (ſays he) has referred the 
oreateſt part of the duties and rights of which 
it treats, to the head of obligations ex contractu, 
and quaſi ex contractu (1). | 

My anxiety to render the Civil Law fami- 
lar to the Common Lawyer, has induced me 


to depart from this method of the Civilians, 


and to anticipate ſome of the ſubjects which 
Juſtinian conſidered under the head of contracts, 
particularly leaſes and mortgages, which I ſhall 


(1) 2 Black, Comm. 442. 
30 here 


8 
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here again however notice, in their proper 
place (to ſpeak as a Civilian,) among contracts, 
in the light in which they are nd by the 
Roman juriſts. 


Obligations, agreements, contracts and co- 


venants are often uſed as ſynonimous words, 
(2) and where they are diſtinguiſhed, the diſ- 
tinctions are not uniformly agreed to, nor ac- 
curately obſerved. Perhaps the moſt uſual 
diſtinction is, that contract is diſtinguiſhed 
from obligation by being applied to (3) two 
perſons, whereas obligation may apply to one 
only; and from covenant, as it relates to a 
thing preſent, covenant to a thing future (4). 
Yet Mr. Wood lays, that a contract may af. 
tet one perſon only, and inſtances mutuum 


(2) Bacon's Abr. 5 26. 


(3) A contract is an agreement, —a mutual conyen- 
tion or bargain— there muſt be two contracting parties, 
2 Black. Comm. 442. the particle con in che compoſi- 
tion implies it. 


(4) The debtor is obliged, not ſo the creditor ; pre- 
ſent ſale is a contract, an agreement that a man vill 
pay rent is a coyenant. Blackſtone diſtinguiſhes con- 
tracts into executed, and executory, the former dif- 
fering nothing from grants, and diſtinguiſhed m_ 
mere gifts, by being upon conſideration, 

and 


ing 
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and ipulation as contracts where one party 
only is under an obligation, and where an 
action lies but on one ſide, and Mr. Woodeſon 
aſks why may not a covenant relate to the 
paſt and the preſent, as well as the future (5). 

This nicety of diſtinction, however, not ſeem- 
ing to be abſolutely neceſſary in the common 
courſe of life, I ſhall proceed without further 
inſiſting on it, to delineate the order of the 
Roman Law upon the ſubject of obliga- 
tions and contracts, which is moſt remarkably 
clear and methodical (6). 

Obligation, ſays the Roman lawgiver, is juris 
vinculum quo neceſſitate adſtringemur alicujus rei ſol- 
vende ſecundum noſiræ civitatis jura. The word 
ſolvende narrows the definition too much, and 
therefore legal writers interpret the neceflity 


(5) Wood, p. 165. Woodeſon, Lec. 45. vol. 3. p. 
89. Wood is not conſiſtent, for he makes covenant to 
differ from obligation, as always affecting two per- 


ſons, and makes contract a ſpecies or ſubdiviſion of 


covenant, viz. that in which there is a conſideration, 
yet afterwards ſays, contracts may affect one only. 


(6) No man can read the claſfification of contracts 
in Juſtinian's Inſtitutes, without admiring the perſpi- 
cuous and beautiſul arrangement. 
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in general terms, rat of giving or doing fome- 
thing (7)- 
Obligations were divided into natural, civil 
or mixed, and ſometimes into civil and prætorian 
Obligations might ariſe from a lawful or 
unlawful act, in reality or by fiction of law, 
and therefore were of four ſpecies. 
Ex Contractu. 
Quari ex Contractu. 
Ex Delicto. 
Quari ex Delicto. 
FIRST, OF OBLIGATIONS, 
| EX CONTRACTU. 


Contracts were either nominate or innomi- 
nate (8). Nominate contracts were ſuch as 
had particular forms of actions aſſigned to 
them (9), from their frequency and general 
intelligibility. | 


They were Ex re—Ex verbis Ex literis—Ex conſenſu, | 


Verbal. Literal. 
Thoſe Ex re, 
were ſubdivided | 
Loan for conſumption. 
Loan for uſe. 


Real. Conſenſual. 


into Mutuum, 

Commodatum, 
Depoſitum, Depoſit. 
Pignus, Pledge. 

(7) Otherwiſe innominate contracts would be excluded. 

(8) There was another diviſion of contracts into 

bone fidei & flrifti juris. | 
(9) See Powel on Contracts, 1 vol. p. 335+ 


Ex 
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% . 
Ex verbis, 


into Stipulationes, Stipulations. 
Fidejuſſoriæ cautiones, Sureties. 


Ex literis, 
admitted no ſubdiviſion. 


Ex conſenſu. 
Emptio & venditio, | Sale. 
Locatio & conductio, Hire. 
Societas, Partnerſhip. 
Mandatum, Commiſſion. 


Innominate contracts called alſo pats, were 
ſuch as being more rare, and not of the 
ſame defined and certain nature, the law had 
not provided any expreſs or peculiar form 
of action to enforce, but had left them open 


to ſuch ſuit as was beſt adapted to the oc- 


cafion, which was called an action in pre- 
ſcribed terms, and ſeems to have been analogous 
to our action on the caſe, as diſtinguiſhed from 
an action of debt, detinue, &c. &c. (10). 
Innominate contracts were uſually ranked 
under four claſſes, expreſſive of the conſideration, 
on which they were founded and 70/hich was never 


— 


(10) Such actions in preſcribed terms were not dif- 
tinguiſhed by any ſpecific names, but delineated by 
circuity and periphraſis. See Pandects, 19. 5. 5. 
Powel on Contracts, 1 vol. p. 335. 55 
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pecuniary. 1 Do ut des. 2 Do ut facias. 3 Fai 


nut des. 4 Facio ut facias. i 

Quaſi contracts were implied obligations which 
ſuppoſed a previous agreement. Of all theſe 
ſpecies of contracts in their order. 


OF NOMINATE CONTRACTS, AND 
FIRST OF CONTRACTS, EX RE. 


Real contracts were thoſe in which, beſides 


the conſent of the parties, the delivery of 
ſomething was required to perfect the obliga- 
tion. They were four in number. 1 Mutuum. 


2 Commodatum. 3 Depofitum. 4 Pignus. 
Mutuum.]—-Was the loan of conſumable 
goods, of money, wine, corn, and other things 
that might be valued by number, weight and 
meaſure, and were to be reſtored only in equal 


value and quantity, and not the ſame ſpeci- 


fic and identical things. The abſolute pro- 
perty was transferred to the borrower, i. e. 
they were lent for conſumption, but he was 
anſwerable for their value, and therefore mult 
bear the loſs if they were deſtroyed by wreck, 


pillage, fire, or other inevitable misfortune (11). 
| Tho' 


(11) See Jones on Bailments, p. 49. Mutuum is 
not claſſed with bailments, becauſe the identical thing 


was not to be reſtored to the owner, but another 
| | thing 
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Tho' the ſpecific thing was not to be re- 
ſtored, yet ſomething muſt be reſtored of the 
ſame nature, as well as of the ſame quantity and 
value; wine could not be returned for oil, or 
corn for wine: if it was, it was not a mutuum, 
but an exchange —not a nominate, but an in- 


nominate contract. To illuſtrate this contract 


ſtill further, living animals could not be the ob- 
jet of a mutuum, becauſe equal numbers might 
be of different value. The mutuum is a contract 
of borrowing ; it is intrinſic in its nature, that 
it ſhould be gratuitous without price or reward ; 
if they followed, it would be changed into 


another contract that of hiring ; yet by ſpe- 


cial agreement there might be intereſt on it, 
but that was foreign to its nature, and did 
not ſpring from it. But its nature will be 
ſtill better underſtood by the deſcription of 


enumeration, viz. Commodatum. 


Commodatum. — The mutuum and commoda- 
tum were both contracts of borrowing, both of 


thing of the ſame quantity, nature and value. Sir. W. 
Jones' definition of bailments being a delivery of 
goods on condition, expreſſed or implied, that they 
thall be reſtored by the bailee to the bailor, or ac- 
cording to his directions as ſoon as the purpoſe of the 
bailment be anſwered. 8 | 
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them ſuppoſed to be done to oblige the friend 
or neighbour, and conveying or containing no 
idea of price or reward in their own nature, tho 
they might by ſpecial agreement; but herein they 
differed: The thing gommodated was to be re- 
turned in ſpecie, not merely in quantity and 
value, the very ſpecific thing was to be re— 
turned —it therefore muſt be ſomething that did 
not conſume in the ufe. Thus a horſe was xa 
proper ſubject of commodation ; corn, wine or 


oil of mutuation. Mutuum was loan for con- 


ſumption; Commodatum loan for uſe: in the 
former the property of the individual thing was 
changed, tho' its value was returned; in the 
other the ſame perſon remained owner, tho 
the uſe was alienated for a time (12). 


(12) The Latin language very happily expreſſes the 
fundamental difference between Commodatum and Mutua- 
tum which the poverty of ours confounds under the 


vague appellation of loan; in the former the borrower 


was obliged to reſtore the ſame individual thing with 
which he had been accommodated, for the temporary ſup- 
ply of his wants; in the latter it was deſtined ſor his 
uſe and conſumption, and he diſcharged this mutual en- 
gagement by ſubſtituting the ſame ſpecific value, accord- 
ing to a juſt eſtimation of number, weight and meaſure, 
Gibbon, vol. 4. p. 331. octavo. 
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The ſixth title of the thirteenth book of the 
Digeſts ſhould be read upon this ſubject ; altho' 
this contract was a grant without reward by 
which it was diſtinguiſhed from letting to hire 
and from innominate contracts, and was alſo for 


a certain time, (by which it was diſtinguiſhed 


from a precarium, or grant at will) it induced 
obligations upon the. lender which may appear 
extraordinary, ſuch as making him liable to an 
action, if the thing lent had defects known to 
the lender which injured the property of tlie 
borrower, as for inſtance a corrupted veſlel (13) ; 
or if he recalled the loan before the term ex- 
pired: And on the other hand the borrower was 
ſubject to damages if he employed the thing 
lent to any uſe but that ſpecific one for which 
it was borrowed (14) and to intereſt if he kept it 


beyond the time limited. He muſt bear all neceſ- 


lary charges ariſing from the uſe of the thing 
lent, and could not detain it under a pretence 
or claim of debt (15). 

And as this contract was entirely for the be- 
nefit of the borrower, he was anſwerable for the 


(13) D. 13. b. 18. 2. 

(14) D. 13. 6. 7. Si tibi equum commodavero ut ad 
villam adduceres, tu ad bellum duxeris, commodati te- 
neberis. | | 

(15) Code, 4. 4. 23. 4. 
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[Book II. 
ſlighteſt neglect; if the loſs was occafioned by 
extraordinary accident he was excuſed, but to 
expoſe the commodated property of another to 
the perils of a journey or a voyage, made 
him evidently anſwerable for the voluntary 
riſque (16). 
Depofitum.]—Was a contract by which a thing 
was committed to the cuſtody of another, to be 
kept without reward, and returned on demand. 
In the two laſt contracts the intereſt of the re- 
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ceiver was regarded principally, in this only the 


(16) Inſt. 3. 15. 2. Propter majorem vim, majoreſve caſus, 
non tenetur, fi modo non ipſius culpa is caſus intervenerit, 
altoqui, fi id, quod tibi commodatum eft domi, peregre tecum 
ferre malueris, el vel incurſu hoflium predonumwvi, vel nau- 
fragio, amiſeris, dubium non ęſt, quin de reſtituenda ea re 
tencaris; Puffendorf in vain endeavours to argue the con- 


trary. Sir Wm. Jones has ſhewn in his eſſay on bail- 


ments, that the principles of our law on this head are 
the ſame: Commodatum is one of the five ſpecies of 


bailments by him acknowledged; the others are dep 


tm, pignori acceptum, lecatio and mandatum. With each 
of theſe heads therefore the ſtudent ſhould read the 
correſpondent parts of that work of elegance, written 
by that prodigy of parts and information Sir W. Jones, 
attending particularly to the great queſtion of reſponſi- 
bitity ſor neglect, on which Mr. Juſtice Blackſtone has 
ſaid little or nothing. 
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advantage of the perſon depoſiting : the thing 
depoſited was not to be uſed, another diſtinc- 
tion from mutudted or commodated property; 
fraud and unfaithfulneſs in the bailee were pu- 
niſhed by an obligation to reſtore two fold (17), 
If the thing was depoſited in a cabinet, and un- 
der lock and key, without depoſitary's being 1n- 
formed of the contents, he was only aniwerable 
for return of the cabinet back as he received it. 
If acquainted with the particulars contained, he 
was anſwerable for every particular (18). The 
depoſitary was anſwerable only for fraud, but 
groſs negligence would be conſtrued fraud; the 
conſervation (19) of the thing being rather in- 
tended as a burthen than a benefit to him, only 


ordinary care was required from him, but a 
depoſitary 


(17) Dig. 16. 3. 1. 1. 

(18) Dig. 16. 3. 1. 41. 

(19) Our law agrees, according to Sir W. Jones, 
(who confutes Lord Coke on this ſubject, ) in his eſſay on 
bailments, where he divides neglect into ordinary, i. e. the 
omithon of the common care which a prudent man 
takes of his own concerns; gro/s, the want of that care 
which every man of common ſenſe, how inattentive 
ſoever, takes of his own concerns, and /light the omiſ- 
fon of that diligence, which very circumſpect per- 
ſons uſe. The Civilians diſtinguiſhed c/pa into lata, 
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depoſitary might, by ſpecial agreement, -make 
himſelf more reſponſible: ſo he might by a 
ſpontaneous officious offer, for thereby he may 
prevent their being depoſited with a perſon of 
more vigilance. 

The depoſitary was not to uſe the thing de- 
poſited, Inſt. 4. 1. 6. he had not even a limited 
property in it, as our depoſitary has; his poſ- 
ſeſſion was conſidered the poſſeſſion of the per- 
fon depoſiting. I ſuppoſe, however, that com- 
mon reaſon muſt have dictated an allowance to 
him to uſe the thing in a qualified manner, 
if it muſt have been injured by total non-uſe, as 
an animal, (a ſporting dog for inſtance) for want 
of exerciſe and practice; but clothes were not 


to be worn; quzre as to books. 
Under 


Sir W. Jones obſerves, that it has been ſaid, that cu/pa 


by the barrenneſs of the Latin language, includes as a ge. 


neric term, various degrees or ſhades of fault, which 
are ſometimes diſtinguiſhed by epithets, and ſometimes 
left without diſtinction; and that the diviſions of neglect 
are rather to be looked for in the Greek tranſlations, 
a language rich and flexible, and having terms expreſſive 
of every ſhade: But he is of opinion that the Greek 
juriſts were not perfectly acquainted with the niceties of 
their own language. With reſpect to the depoſitary, he 
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3 Under depoſits the Civil Law conſiders de- 1 
1 poſits pendente lite, and gaming depoſits ; the | | 
8 former it terms /equeſtrations ; apud ſequeſirem de- | [il 
IF ponitur cum aliqua res in controverfiam deduci- 1 | 
I tv (20). Playing for money, and depoſiting the | | 
© fike, was allowable, where the game was of a Ru | 
3 noble kind, ſuch as a trial of ſtrength or agility | | | 
of. in the Courſe or the Palæſtra, but if the wager or 1 
er. I bet regarded not ſome exerciſe honored by pub- Wal 
m- I lic eſtimation and uſeful in the ſchool of war, | 
to gaming was diſallowed and all ſecurities for the | 
er, 3 ſame avoided, or if the money was paid it was 
3s Ml recoverable again, with one exception of allow- 
ant L ance to the higher orders, to play for ſmall 
10t I ſums. Ad ſingulos congreſſus unum numiſma ſeu ſo- 
aum deponere. Code, lib. 3. tit. 43, 
der Pignus.— As the Civil Law did not diſtinguiſh 
& (in delivering its rules and principles) between 
uþ : 3 mortgages of land and mortgages of goods, and 
* I | conſidered both under the head of Contract ; in 
uch E f 
5 is even of opinion, that if he be a careleſs man, and his 
leg character known to the depoſitor, and he takes no better 
_ care of his own goods, that he is not reſponſible even 
re for groſs neglect. | 
4 (20) D. 16. 3. 17. The ſequeſter like a receiver, or 
0 adminiſtrator, pen. lit. was to preſerve the thing ſafe, iti 
bs to ſell periſhable goods, and to allow the party aliment, fil | 
# and ſometimes coſts to carry on the ſuit. | 144 
varying 1 
| 
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varying from that order, and conſidering the 
former under eſtates upon condition, I have ne- 
ceſſarily exhauſted moſt of the material regula- 
tions applicable alſo to the latter : ſuch as re- 
demption, priority, &c. &c. As our law, how- 


ever, clearly makes the diſtinction, calling the 


latter pledges or pawns: I will not paſs them 
unnoticed in the ſpot aſſigned to both by the 
Civil Law, but ſhall confine myſelf chiefly to 
the degree of care required from the pawnee, 
and the extent of his power as to uſing the 
pledge. 

The Mutuim and Commodatum were for the 
ſake of the receiver only, and the Depoſitum for 
_ cuſtody and advantage merely of the perſon de- 
poſiting, but the Pignus or Pledge was for the 
advantage both of creditor and debtor; from 
the pawnee therefore ordinary care was required 
in the keeping of the pledge (21), ſomething 
more than that uſually exerciſed by men in 
general about their private affairs, whatever may 
be the caution of certain more prudent indi- 
viduals. If therefore the pledge was ſtolen, not 
only the debt was diſſolved, but the pawnee 
was alſo anſwerable in damages: but if it was 


(21) Sir W. Jones again proves this to be the rule of 
our law in oppoſition to Lord Coke. 


taken 
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taken by violence, as by open robbery, the cre- 
ditor did not loſe his debt, nor was he anſwer- 
able for the value, unleſs it had been expreſsly 
ſtipulated between the parties, that the loſs of 
the pledge ſhould diſſolve the debt (22). 
The Pawnee might uſe the goods, if the uſing 
was attended with no prejudice, or rather if it 
was neceſſary, as the milking of a cow, but the 
benefit or value of the milk, or ſuch like pro- 
duce of the uſer, reſulted to the pawner (23). As 
in immoveables ſo in moveables, if payment was 
not made of the principal debt within a certain 
time, the creditor might alienate and ſell the ſame. 
The perſon was not diſcharged by the pledge given 
if it did not anſwer the debt ; if the debt exceeded 
the value of the pawn an action might be brought 
for the remainder ; and if the pledge was evicted 
the pawnee became perſonally liable to the credi- 
tor in damages. 
„ CONTRACTS 


(22) Code, lib. 4. tit. 24. de pignoratitia actione. Crediter 
pignora, que fortuitis caſibus interciderint (in quibus aggreſſu- 
ra latronum ) præſtare non compellitur, nec a petitione debiti 
ſubmovetur, niſi inter contrahentes placuerit, ut amiſſio pig- 
nrum liberet debitorem. Sir W. Jones ſhews the uſage 
of modern Conſtantinople to be the ſame, 


_ (23) If pawnge loſe goods without any default in him, 
it 
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CONTRACTS EX VERBIS. 


Stipulations.]—- Theſe were ſolemn promiſes 
confirmed by certain ſolemn and ſet form of 
words, by queſtion and anſwer, ſuch as ſpondes ? 


' ſpondeo ; promittis ? promiito. If the promiſer to 


promittis had anſwered ſpondeo it would have been 
invalid; they conveyed the idea of a firm and 
irrevocable contract, and their object was to 


ſuſtain the validity of a gratuitous promiſe, or 


promiſe without conſideration, which for that 
very reaſon required the moſt cautious and deli- 
berate conſent. The queſtioner was the ſtipula- 
tor or creditor, the promiſer was the debtor, and 
thus it was that in this one caſe the rule of the 
Civil Law ex nudo pacto non oritur actio, ſeems to 
be infringed, or to ſpeak more properly, where 
the contract was made by this ſolemn form of 


words, it was not a nudum pactum, altho' with- 


out conſideration (24). 
| Under 


it ſhall be the loſs of the owner, but if uſing be no 


prejudice to the goods he may uſe them, Salk. 522, 
The inſtance of milk is put, Owen, 124. but by our 
law. the milk or produce as calves, &c. &c. would 
belong to the pawnee. | 
(24) Ex nudo pacto non oritur actio is the rule of the 


Civil Law, as well as of ours; but the meaning of nu- 
- | 2 dum 
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Under this head of ſtipulation much uſeful 
information reſpecting contracts in general, is 
to be collected from the Civil Law (25); every 
ſtipulation was to be performed ſimply, or at a 
day certain, the day was added for the ſake 
of the promiſer not of the ſtipulator, the whole 
day therefore was allowed him for pay- 
ment (26). 

A grant nominally for lite, as of an annuity, 
was conſtrued by metaphyſical ſubtilty to be per- 


dim pactum is very different in the two laws, with us * 
means any pact not ſupported by conſideration, with 
them it meant a verbal pact, neither ſupported by conſi- 
deration nor conveyed in ſolemn technical form of words. 
Writing therefore, or ſolemn form of words, cured the 
want of conſideration with them, not ſo with us, yet 
Lord Mansfield and Mr. J. Wilmot, in the caſe of Van 
Mieſop v. Hopkins, 3 Burr. ſeem much inclined to think 
that the rationale of our law is the ſame, tho? a miſtaken 
practice has conſtrued it otherwiſe. 

(25) As with us, rent is not due till the laſt moment 
of the day. 1 

(26) This very odd rule aroſe from this ſubtilty, kk 
more reſembling the ſcholaſtic ſpinoſity of the middle 
ages than the ſtrong good ſenſe of ancient Rome; natu- 
ralia non pofſunt tollere ciuilia, tempus eft naturale, obliga- 
tio civile quiddam, ergo tempus non eff modus tollendæ obli- 
gationis ; but the heir got rid of the annuity by a ſup- 
poſed and imaginary releaſe from the ſtipulator. 

31 petual 
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petual, and yet this ridiculous rigour was rendered 


null by the aid of fiction. If place or time were 
added for the ſake of the creditor, he was not 


obliged to accept payment but at the place or 


time agreed (27); every thing which could be 
made the ſubject of property might be the 
ſubject of ſtipulation ; but madmen, deaf and 


dumb, prodigals and minors, could not enter in- 


to this contract ; a man could not promiſe for the 
Act of another, except under a penalty, but he 
might promiſe that he would cauſe another to do 
a certain thing. If an impoſſible condition was 
added to the obligation it was null, and a fimple 
obligation aroſe, the performance of which might 
be inſtantly demanded (28). 

A contract by ſtipulation to be executed af- 
ter the deaths of the parties, (before the time 


of Juſtinian) was not valid: becauſe an obligation 


could not begin from the heir, nor could a 


man bind his heir without binding himſelf, from 


their imaginary unity. | 
Under the title of ſtipulations the Civil Law 


(27) Dig. 41- 1. 12. 2. 

(28) Our law diſtinguiſhes between conditions prece- 
dent and ſubſequent, and between conditions poſſible 
and impoſſible at the time of the making: So, if the un- 
dertaker neglected to weigh his own ſtrength, or alone 
knew the impollibility, he is anſwerable in damages. 
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has alſo treated of contracts contrary to good 


morals or ſound policy, which are all e 
avoided (29). 

It muſt be noted that the forms of ipulation 
were aboliſhed by the Leontine Conſtitutions, 
and that long before Prætorian relaxation and 
legal ingenuity were combined to put all equi- 
table agreements upon as firm and ſolid a 
ground. Theſe ſtipulations had been four-told, 
Judicial, as when ſecurity was ordered to be given 
againſt fraud ; Pretorian, as when ſecurity was 
demanded de damno infecto; Conventional, by the 


agreement of the parties; and Common, for the 


— 


ſecurity of a minor. 

Surelies. Others frequently bound them- 
ſelves for the man who promiſed, and theſe 
ſureties were called Fide Juſſores They might 
be received in all obligations whatſoever, and 


(29) Pata quæ contra leges, conſtitutioneſque, vel 
contra bonos mores nullam vim habere, indubitati juris 
eſt. Code, lib. 2. tit. 3. 6. | 

Quod turpi ex cauſa promifſum eſt non valet. Inſt. 
lib. 3. 20. 23. but ſuppoſe the money paid, ub: & dantis 
& acciptentis turpitudo verſatur repeti non poteft, ubi ſolius 
occipientis puteſt; fed quod meretrici datur, repeti non poteſt, 
non enim turpiter accipit 3 z a ſtrange poſition. See Dig. lib. 
12. tit. 51. 

How far a particeps criminis would be relieved, ſee Dig. 


lb. 12. tit, 5 1. I. 3. 4. 
they 
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they bound not only themſelves but their heirs, 


even without expreſs mention (30); ſuch 
was the caſe, ſays Wood, in all contracts, whe. 
ther proper or improper, and all the ſureties 


were bound ſeverally, altho' not ſo expreſsly 


ſpecified. The Fide Juſſor had the advantages 


called beneficium ordinis, by which he could force 


the creditor firſt to ſue the principal, and benej.- 
cium cedendarum actionum, that of obliging the 
creditor to aſſign to him on being paid, to en- 
able him to ſue a fellow ſurety. Minors could 
not be ſureties nor ſoldiers (31) ; nor women by 
the ſenatus confultum Velleianum. 

Surety might pay before action ls (32); 
if ſurety was in peril he might ſue before term 


of payment, to be indemnified or diſcharged (32); J 


30) Not ſo with us as to the heir, but the executor 
is bound without expreſs mention. 

The ſecurities taken in the Court of Admiralty in the 
nature of bail, are ſtipulations and hde juſſory cautions, 


and ſo called. A prohibition would go if that court 


took a recognizance, it not being a court of record; there 


were great conteſts on this ſubject formerly. See Zouch, 


Godolphin, and 2 Lord Raymond, 1285. Theſe ſtipula- 


tions have no priority before ſpecialty debts, nor do they 


affect lands. 
(31) See Code 4. 65. 31. 
(32) Dig. 17. 1. 10, 11. 
(33) Dig. 17. 1. 38. 1. 
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if no perſonal ſecurity could be had, creditor 
might have a juratory caution from his deb- 


tor. 
' CONTRACTS EX LITERIS. 


The contract by writing was called /terarum 
obligatio; theſe written contracts ſtopped the 
mouth of the contractor from denying his debt 
or obligation, even ſuppoſing he had not re- 
ceived that which he thereby acknowledged to 
have been to him paid or delivered (34): with- 
in two years however, the debtor was not 
barred from pleading that the money was never 
paid, or goods delivered, and throwing the 
proof upon the creditor, 

A ſtipulation, after being made in ſolemn form 
of words, might be reduced to writing. 


CONTRACTS BY CONSENT (35). 


Conſent alone, (without any thing delivered 
as in contracts ex re, or ſolemn form of words 
as 


(34) As with us, want of conſideration cannot bs 
averred by the obligor of a bond againſt the obligee, 
nor by the maker of a note againſt the indorſee. 

(35) The wide and various ſubject of contracts by 
conſent is ſpread over four books, (from 17th to 2cth) 
of the PandeRs, and is one of the parts beſt deſerv- 


ing 
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as in contracts ex verbis, or writing as in con. 


tracts ex lireris may make a perfect contract (36), 


It is divided into four branches, 1 Emptio 
& wenditio, the contract of ſale. 2 Locatio es 


conductio, the contract of hiring and letting to 


hire. 3 Societas or . 4 Mandatum 
or commiſſion. 

Contract of Sale. I— By the Civil Law all con- 
tracts of ſale were good without writing, to 
whatever value they extended (37). The Inſti- 
tutes begin their precepts on this contract, 


ing the attention of che Engliſh ſtudent. Gibbon, 
vol. 4. p. 330. octavo, 

(36) This does not mean conſent without confederation, 
but conſent without the requiſites mentioned in the 
preceding ſpecies of contracts. This contract might 
be made between perſons tho' abſent by letter or 
thro' intervention of others: Stipulations required the 


preſence of both parties. 


(37) Our ſtatute of frauds has made the law 
with us very different; it enacts that no contract for 
the ſale of goods, wares, or merchandiſes, for the 
price of 10/, and upwards, ſhall be good, except the 
buyer ſhall accept and actually receive part of the 
goods ſo ſold, or give earneſt to bind the bargain 
or in part payment, or unleſs ſome note or memo- 
randum in writing be made and ſigned by the parties, 
or their lawful agents. | 
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by declaring that it is perfect as ſoon as the price 
of the thing 1s agreed upon (38) ; and there not 
only ought to be a price, but a certain price, 
which Juſtiman ordained ſhould be conſidered 
as containing ſufficient certainty, if the agree- 
ment was, that the thing ſhould be fold at a 
price to be fixed by a third perſon ; if the 
price was fixed, the buyer might have the 
action ex empto againſt the ſeller for delivery 
of the goods, the "ſeller an action ex vendita 
for the price tho” no writing or earneſt (39) ; 
not ſo if no price was fixed, and therefore 
the Inſtitutes ſay, 3. 24. 1. at the end of the 
ſection de emptione pura, &c. &c. Nulla emptio 


(38) Read upon this whole contract the twenty-fourth 
title of the third book of the Inſtitutes paſſim; the title 
Is, De emptione & venditione. 2 

(39) Beſides the actions ex empto & vendito, there 
were four Prætorian actions applicable to this contract; 
Redhibitory to compel ſeller who did not diſcover faults in 
the ſubjeCt matter to the buyer, to take the goods again, 
and for damages. Quanto Minoris, for reduction of 
price, when both ignorant of the fault. On zhe caſe, for 
hnaviſh concealment. Eſſimatory, when the goods ſold 
for more than their value, from falſe commendation or 
puſſing; a fad reſtraint upon Roman auctioneers. 


ue 
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fine pretio eſſe poteſf, But if the goods were 
delivered without price fixed, the price might 
be ſettled by teſtimony of their value, and in 
ſuch caſe the ſmalleſt value was adopted. 
But theſe rules reſpecting the perfection of 
this contract, were altered by Juſtinian when 
the contract was in writing; there was no 


obligation to put it in writing, writing was 


not eſſential, but if inſiſted on by the caution 
or jealouſy of the parties, it muſt be attend- 
ed with certain ſolemnities to obtain the 
fidem inſtrumentorum (40). The inſtruments of 
ſale were to be written by the contracting 
parties, or at leaſt ſigned by them; and with- 
out theſe precautions, or if they were drawn 
by a public notary (Tabellione) if any the 
ſmalleſt formality was omitted, they might re- 


cede from their bargain with 1mpunity, unleſs. 


arrha or earneſt had been given. Tho' earneſt 
did not conſtitute the contract but ſerved only 
as proof of it, and tho' without it as we have 


faid the contract was complete, and rights of 


(40) See Code, 1. 4. tit. 21. De fide inflrumentorun 
a title very worthy of peruſal. C. 17. Quas in ſcriptis 
Heri placuit non aliter wires habere ſancimus niſi, &c. 
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action veſted, yet it did ſubject the buyer if 


he receded from his bargain, to the loſs of 
chat earneſt (41), and the ſeller to damages 


in double its value. | 
The Roman lawyers were much divided on 
the queſtion, whether the price muſt always 
conſiſt of money, or whether it might not be 
compoſed of other commodities,—-in other 
words, whether commutation was or was not a 
ſpecies of contract ſeparate from vendition. 
The Proculeians and Sabinians, two great 
parties at the Roman Bar, (whoſe great ground 
of conteſt ſeems to have reſembled one not 
unknown to modern times, viz. whether equit- 


(41) Sir William Blackſtone, repreſents our law 


as differing, and ſays the property is abſolutely bound 
by the earneſt, amongſt us. Mr. Chriſtian thinks 
otherwiſe (and quotes 1 Salk. 113.) ſo does Mr. 
Juſtice Buller. And undoubtedly they are right, if 
Mr. Blackſtone meant that the property was tranſ- 
ferred, which I do not conceive he could. Earneſt 
has the ſame effe with us, which fixing the price had 
in the Civil Law: It binds the bargain, ſo that the vendee 
has a right to the delivery of the goods, on demand 
within a reaſonable time. But both by the Civil 


Law and ours, the property is in the ſeller till deli- 


very, qui nondum rem emptori tradidit, adhuc ipſe dominus 
% ſay the Inſtitutes. Lib. 3. tit. 24. ſec. 3. 
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able conſtruction and Prætorian laxity ſhould 
encroach in the legal forum on the rigid lines 


of ſtrict law) eſpouſed different ſides of this 
agitated queſtion, The diſtinction was con- 
ſidered by the Proculeians as important, be- 
cauſe different rules were applicable to ſale 
and to exchange, in determining for inſtance, 
when the property veſted, and who ſhould be 
liable to intervening loſs between the contract 


and the delivery. Their opinion prevailed and 


received the ſanction of the Imperial Court (42). 
The Inſtitutes in the next place treat of the riſk 


or profit between the time of the contract made 


and delivery of the ſubject (43); the moment the 
price was fixed the riſk reſted on the buyer, 


(42) Lawyers in all periods, have been oſtentatious 
of diſplaying claſſic taſte, tho the reſt of the world 
has not in general acknowledged much connection 
between Law and Belles Lettres. Even the grave 


| Littleton, as Lord Coke ſays, quoteth verſes; but 


perhaps none but the Roman lawyers ever quoted 
them as legal authorities. The Proculeians and Sabi- 
nians in the controverſy mentioned above, appealed 


to Homer: and Juſtinian in his Inſtitutes, and Paulus 


in the Pandects, have gravely introduced their quo- 


tations from the Iliad and the Odyſley. 


(43) Inſtitutes, lib. 3. tit. 24. ſec. 3. de periculo 
# commodg rei vendtte, 
and 
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and he became liable to all accidents, which 
happened without the fraud or fault of the 
ſeller, unleſs the ſeller eſpecially took the riſk 
upon himſelf, or unleſs the loſs was occaſioned 
by his improper delay of delivery (44). The 
ſeller in his turn was obliged to aſſign over all 
rights of action exiſting in him to the buyer, to 
compenſate his riſk and aid his claims. 
Inadequacy of price was no cauſe for annul- 


ling the contract, (as it is in our Courts if 


the bargain be plainly iniquitous,) but the 


Civil Law with reſpect to immoveables at 


leaſt, fixed the term of that inadequacy which 
ſhould defeat the contract, viz. half the real 
value. Circumvention therefore in all cafes at 
leaſt to half the yalue it ſeems to have allowed, 
{mirabile dictu, ) whereas our law, and the law of 


reaſon, would conſider the nature of the tranfs 


action, and not authenticate partial fraud; but 
on the other hand it demands a manifeſt pre- 


(44) I ſhould recommend to the ſtudent to compare 
here, with the tenets of the Civil Law, the Taſes col- 
leted by Mr. Juſtice Buller, in treating of the action 
of Trover. Such as Colſton and Woolſton, &c. &c. 
The buyer with us appears not to be liable to the riſk, 
until he actually gets poſſeſſion, or the goods be deli- 
vered to a carrier or conveyance choſen by himſelf. 


1 ference 
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ference to our ſyſtem, in obliging the ſeller not 
only to warrant the title, but to warrant the 
goodneſs of the commodity. He was obliged, 
if he wiſhed his bargain to ſtand, to explain 
every fault within his knowledge (45) to the 
buyer, or elſe there was an implied warranty of 
their good quality ; whereas with us the maxim 
is Caveat Emptor, and if the ſeller does not diſ- 
guiſe, or miſrepreſent, his ſilence does not make 
him reſponſible; he muſt expreſs/y warrant to 
ſubje& himſelf to reſponſibility (46). 

The eller ſeems to have had an advantage, 
not given by our laws, that of intereſt on the 
payment if delayed (47), and on the other hand 
the buyer was privileged in being entitled to 


damages for eviction, even tho' the ſale was in 


market overt (48). 


(45) Dig. lib. 21. tit. 1. c. 1. ſ. 1. 

(46) It it very extraordinary that theſe codes ſhould 
have each of them adopted in its turn maxims ſeemingly 
the moſt inequitable; with reſpect to one article, viz. 


horſes, it ſeems to be now agreed that with us a ſound 


price implies ſound goods; in the name of reaſon why 
ſhould not the maxim be univerſal ? 

(47) It has been * to make ſhop debts bear 
intereſt. 

(48) D. 18. 6. 19. 
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Some ſpecial covenants uſual at Rome deſerve 
notice ; it was ſometimes covenanted that at any 
time before a certain fixed day the ſeller might 
contract with any other perſon who would offer a 


better price, which covenant was called addictio 
in diem; or that if the price was not paid before 
a certain day the bargain ſhould be void, an 


agreement called pactum commiſſorium; or that 


the ſeller ſhould have a preference in repur- 


chaſe, if the buyer grew tired of his bargain, 


a reſervation called jus retractus (49). 

Some regulations alſo of a political nature re- 
ſpecting this contract are worthy of attention: 
Monopolies were ſtrictly prohibited, the farmer 
was ſometimes obliged to bring his corn to 
market, the price of commodities might be 
fixed by the magiſtrate, and combinations to 
enhance the price of work were puniſhed with 
ſeverity, ordinances not neglected by our ſta- 


tute law (50), 
It 


(49) D. 18. tit. 2. 3. and 5. 

(50) With the price of commodities our laws how- 
ever have meddled very ſparingly, nor am I ſo little ac- 
quainted with writers on political economy, not to be 


attached to thoſe who condemn forcing by bounties, or 


curbing by prohibitions z yet tho' the doctrine in gene- 
tal may be true, that the market ſhould always be left 
— 9 
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It is under this head that the Civil Law con- 
ſiders thoſe reſtraints on purchaſe, which in com- 
pliance with the mode of our law I. arranged 
under Title by Alienation. Thus the prohibition 
as to things ſacred and public, to eſtates under 
ſubſtitution or entail, to the fundus dotalis, and 
as to alien purchaſers, are enumerated under 
this contract in the Pandects and Code; and 


the conveying (51) of arms and contraband 


to find its own level, yet I will not ſay that they are ne- 
ver to bow to circumſtances; I will not ſay, that when 
a neighbouring nation fixed an ultimatum to the price of 
proviſions, they might not have been for the moment 
viſe; nor would I venture to pronounce that a temporary 
legal reſtraint or ultimatum to the price of lands in this 
kingdom, viz. that it ſhould never exceed a certain pro- 
portion of the profits of the ground, and thereby give to 
the terretenant the encouragement which political ceco- 
nomy requires, would be altogether a wild idea. But 
perhaps it is too adventurous for laws to meddle with 
that which time and reaſon, and the real intereſt of 
the head landlord will probably cure, unleſs the ignd- 
rant impatience of the tenant prevent it, 


(51) Dig. 18. 1. 34. 1 & 2. 


Code 4. 51. 7. Holland in the exceſs of commercial 


avidity, while it embraced with eagerneſs moſt of the 
proviſions of the Roman Law, rejected this, and the 
Dutch at the ſiege of their own towns, have /egally ſup- 
plied the enemy with ammunition. Groenweg. de legi- 


bus abrogatis. 
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goods to enemies is alſo -— on n in 
the latter. 


Tho' the Civil Law was minute in its regula- 
tions of trade, it did not pay honor to the com- 


mercial ſyſtem as appears from Code lib. 4. tit. 
63. de commerciis et mercatoribus. In its 3d fec- 


tion it is ſaid, nobiliores natalibus et honorum luce 


conſpicuos, et patrimonio ditiores, mercimonium ex- 
ercere prohibemus, ut inter plebeios et negociatores 
facilius fit emendi vendendive commercium. Unlefs 
perhaps it be ſaid that this was to prevent the 
ſmaller traders from being overpowered. A com- 
pariſon between the contract of exchange and 
the contract of ſale, will elucidate the mean- 
ing of contract by conſent in the Roman Law. 
Exchange was not perfected by bare conſent, 
actual permutation muſt take place before the 
contract was perfect, from an agreement to 
exchange no action aroſe, nor could the riſk 
be transferred from one to another beſore actual 
permutation, ſo that the diſtinction between 
theſe contracts was far from being nominal. 
Under the head of exchange (52) or commuta- 
tion Wooddrags 1n money exchange and banking. 


(52) Ayliffe ſeems to conceive that a tranſaction men- 
toned Dig. 14. b. 16. reſembled a ſons' drawing a bill 
upon his father. 
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| Bankers there were at Rome called Nammwlayii er 
| Argentarii, but how far they reſembled modern 


bankers it would not be eaſy to aſcertain. They 
ſeem to have been alſo notary's public, and with 


them mortgages and other transfers of property 


were regiſtered. As to bills of exchange they 
are generally held to be of modern invention, 
and Mr. Blackſtone traces the origin of paper 
credit to China about the 143th century; cam- 


bium exchange comes from an obfolete word 
cambio permuto. 


Contract of firing. The Civil Law always 


affecting extreme accuracy in treating of con- 


tracts, labours to draw exact limits between the 


contract of hiring and the contract of ſale: the 


boundary may be ſometimes nice and the diſ- 
tinction neceſſary; they agree in this that as the 
former contract 1s complete by ſettling the price, 
ſo is the latter by fixing the hire; and the hirer 
or conductor is immediately entitled to his action 


conducti, as the locator or letter to hire is to his 


actio locati. They agree alfo in not requiring any 
folemn form of words, in the contract being re- 


ciprocal, and in the price or hire not being payable 


if eviction in /imine : they differ in this, that in 
bargain and ſale the contingent hazard falls on 


the buyer; in hiring and letting to hire on the 


letter, 


ex, 
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letter or Jocator, unleſs the contrary be agreed on, 
or the hirer be in fault. 

Hiring might be either hiring of pre as 
of land or cattle, or hiring of labour or ſkill; of 
the labour of a workman or ſkill of a phyſician: 
of the hire of immoveable property we have treat- 
ed under the head of leaſes; of the hire of move- 
ables I ſhall here treat as far as reſpects the care 
and diligence required in the hirer. The dili- 
gence and care to be uſed according to Sir W. 
Jones, was ordinary diligence, ſuch as a prudent 
man would uſe about his own property. If a 


horſe was hired, it was to be rode and uſed as a - 


man of common diſcretion would uſe his own 


horſe. If furniture was to be hired, no damage 
was to be reimburſed but what aroſe from the 


want of ordinary care either in the hirer or his 


ſervants (53), and for the laſt the maſter was not 
always anſwerable. But for the minutiæ of this 


learning I muſt refer the reader to the 2d title of 
the 19th book of the Digeſts, locati conducti, and 
particularly to the eleventh ſection which begins 


(53) Here again Sir W. Jones has ſhewn not only that 


this was the doCtrine of the Civil Law notwithſtanding 


ſome miſtaken paſſages, but that our law agrees, and 
that both agree with the laws of the wiſeſt nations, even 
of the Perſians, Turks, &c. 


* | Videamus 
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Videamus an et ſervorum culpam præſtare conductor 
debeat and inſtances in caſes of fire, &c. 

The hire of labour /ocatio operis is by Sir W. 
Jones divided into two branches, faciendi et mercium 
vehendarum : Thro' them both Sir W. Jones 
inſiſts that the ſame principle prevails ; that ordi- 
nary and not the moſt exact care and diligence 
is requiſite. Thus the 1nn-keeper repels the 
preſumption of knavery or default by proving 
that he took ordinary care, or that the force 
which occaſioned damage to the goods was irre- 
ſiſtable, tho' he is liable prima facie for all 
goods of his gueft ſtolen or loſt by the negli- 


gence of him or his ſervants; and the carrier 


for hire, (tho' his being made liable for the 


value in caſe he be robbed ſeems to be a con- 


tradition to the rule as, that ſeems to be inevit- 
able accident,) has been laboriouſly argued by 


the ſame learned author to be within the ſame 


rule; for, ſays he, this is only an exception intro- 
duced by the great maxims of policy and good 
government, leaſt confederacies ſhould be form- 


ed between carriers and banditti; ſo that the 


loſs is not conſidered as being of neceſſity or al- 
ways owing to inevitable accident (34). 
| 5 Thus 


(54) Sir W. Jones thinks that in the rule concerning a 


common carrier, viz. that nothing can excuſe him but 
| | | | the 
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Thus far I have implicitly followed Sir W. 
Jones, but delightful as his attempt to harmo- 


nize the opinions of all civilized nations on the 
ſubje& of bailment is, ſome may be ſtartled by its 
application to the labour and ſkill of men in the 
learned profeſſions ; to ſay that from the lawyer 
or the phyſician (55) ordinary care and diligence 


the af? of God or of the king's enemies, in the place of 
the firſt exception, it would be more proper as well as 
more decent to ſubſtitute inevitable accident. 

(55) Gentlemen of theſe faculties, tho? they might be 
expected to be termed locatores, in ſpeaking of this con- 
tract are called conductores, i. e. they were conſidered as 
hirers of the work to be done, operis faciendi, tho? in their 
turn they located or hired out their pains and ſkill. The 
Roman Law tho” it brought the labour of theſe profeſſions 
under the head of this contract, was anxious to diſtin- 
guiſh that of the lawyer by ſaying it was not merces, but 
loncrarium quiddam not price but reward ; a diſtinction 
much more juſtly claimed by the modern lawyer, who 
cannot bring an action for his fees: for Antoninus 
ius ordained Juris fludiofos, qui ſalaria petebant hæc exi- 
gere poſe, Dig. lib. 50. tit. 13. In the ſame title is aſcer- 
tained what ſhall be deemed the liberal arts, among 
which medicine is ranged, medicorum eadem cauſa que 
profefſorum, nifs quod juſtior, cum hi ſalutis hominum illi 
fudiorum curam agant. The contempt for theſe pro- 
feſſions in France did not originate with the Civil 
Law, „ | | 
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only are requiſite, and that they are not re- 


ſponſible for deficiency in the moſt exact at- 


tention to the affairs of the client or diſeaſe 
of the patient, or at leaſt that the omiſſions 
for which they could veniam dare to them- 
ſelves, they would have a claim viciſſim petere 


from others, may not be perfectly reconcile- 


able to common opinion. A ſurgeon has been 
made liable in damages for deviation from 
common practice and an attorney for omiſſions 
ſeemingly pardonable. 

I believe however, it wall be found that his 
principle well examined is right, and that 
nothing but the want of common ordinary rea- 
ſonable diligence, could affect the pocket of 
the practitioner thro' the medium of a verdict, 


It appears from Tacitus that in the reign of Clau- 
dius Cæſar, the Bar was diſhonoured by aſtoniſhing 


perfidy after the receipt of immoderate donations; a 
great clamour was raiſed, and the enforcement of the 
Cincian Law loudly called for, by which it had 
been of old provided, ne quis ob orandam cauſam pecuniam 
donumve accipiat. It was complained inimicitias, odia 
& injurias foveri, ut quomodo vis morborum pratia me- 


dentibus fic feri tabes pecuniam aduocatis ferat ; the re- 


ſult was, that the Emperor fixed the higheſt fee of 
an advocate at dena ſeſtertia, about 80/. 14s. of our 
money. 


howerer 
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however it micht thro' the medium of his 


character (56). Yet to ſupport his general prin- 
ciple he has combated not only with a great 
modern opinion, but with that of one very 
celebrated in his time, the Roman Caius, who 


ſays, Qualem diligentiſimus Pater familias ſuis 


rebus adhibet, This authority the ingenious 
Judge oppoſes by ſtating the energetic tem- 
per of Caius, (whom Juſtinian in his Inſti- 
tutes uſually follows) who was fond of ſuper- 
latives, while his meaning was much weaker 
than his words, a liberty which few would 
venture to take to change the words of an 
opinion, from knowledge of the impetuoſity 
of its framer. 

Under the contract of hiring, the conſidera- 
tion of zntereff is naturally introduced. The 
thirty-ſecond title of the fourth book of the 
Code treats de uſuris, in its 27th ſection, 


fixes the rates of intereſt demandable by va- 


(56) In fact his principle does not differ from the 
common ſentiment, for ordinary diligence in this caſe 
means a degree adequate to the performance of the 
undertaking. Lord Holt and Mr. J. Blackſtone make 
no diſtinction between a Commodatum and a Locatio, 
in ſpeaking of this contract. Inſt. lib. 3. tit. 25. Cufto- 
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rious perſons. Great and ilkiftrious perſons 


could only demand four per cent. legaliſed 


traders might demand eight, but pecunia tra- 
Jeclitia or money lent on bottomry might 
bear centeſime iſuræ or twelve per cent. in- 
tereſt, which was the higheſt rate allowed at 


Rome (57). In ordinary caſes, ſix per cent. was 


the legal rate, and to exceed this or make an 
uſurious contract was ſeverely puniſhable, poſi- 
tively by mulcts, negatively by incapacities. 


I have obſerved that a uſurer could not even 


make a teſtament. 

Mr. Gibbon ſays that Juſtinian does not 
deign to treat of intereſt in the Inſtitutes. 
But in the Code and Pandects, many rules 
reſpecting it are given, among which two of 


(5) My. Gibbon ſeems to agree with me in think- 
ing that twelve per cent. was the higheſt intereſt al- 
jowed in any caſe in the times of the Emperors, 
Wood and others repreſent intereſt on bottomry as 
unlimited as the riſque. The Roman method of com- 
puting intereſt has been perfectly explained by Mr. 


Blackſtone in a note to Book 2. ch. 30. the princi- 


pal was ſuppoſed to conſiſt of one hundred parts, if 


the amount of one of theſe parts was paid monthly, 


it was centehme uſure, or twelve per cent. 
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the moſt notable are that intereſt ſhall never 
exceed the principal, and that intereſt ſhall 
not be given upon intereſt. In the times of 
the Republic no intereſt could be demanded 
except by ſpecial agreement. The Emperors 
gave it on all contracts hone fidei, and alſo on 
legacies and truſts : intereſt was not eſteemed 
by the Civil Law a natural produce but given 
only to recompence delay of payment, and if 
the cauſe were in its own nature unproduc- 
tive, it was not given before demand in a 
Court of Juſtice (58). 


Soctetas. |— 


(58) So with us upon bonds no intereſt beyond the 
penalty, and intereſt not allowed upon intereſt, with 


{ome ſpecial exceptions. When the reader finds a title 


in the Digeſts, another in the Code, and a third in 
the Novel Conſtitutions, de nautico fenore, he might ex- 
pect much information upon bottomry and inſurance. 
But the titles are ſhort and the information brief 
and general. They tell little more than that the cre- 
ditor on bottomry ſhall on account of the riſque be 
entitled to extraordinary intereſt, determine the com- 
mencement and duration of the riſque, and illuſtrate 
the general doctrine by one or two examples. In mo- 
dern commentators on the Civil Law, and not in the text 


of the Civil Law itſelf,” we are to look for information on 
| | | theſe 
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Sortetas. )—Partnerſhip with the Romans was 
either in ſome particular thing or ſubje&, or in 
joint labour and its profit, or in goods advanced 
by one and labour or work by the other, or in 
the whole property of the parties; in the latter 
caſe, any new acquiſition by inheritance or gift 
Tubſequent to the contract of partnerſhip did 
not come into the common ſtock. 

The view which the Inſtitutes take of this 
ſubject (for they do not here treat of partnerſhip, 
in lands, which has been ſpoken of above in 
the chapter of Jointenancy.) is quadruple. 

Firſt, Of the ſhares of profits or loſs. 
Secondly, How partnerſhips were diſſolved. 
Thirdly, The diligence and care requiſite in 
partners. | 8 | 

Fourthly, What actions he ultimately be- 
tween them. „ 


theſe important ſubjects. From theſe, learned Judges and 
Lord Mansfield particularly derived much of that co- 
pious information which they have transferred into 
our law, which transfuſion illuſtrated by reporters 


and by Molloy, Beawes, Weſket, Parke and Miller, 


may unleſs when very ſpecial caſes ariſe ſave the 
trouble of much further ſearch. However, within 
modern experience, cauſes have occurred, in which 


a ſearch into the modern voluminous works of foreinng 


commentators has repaid the pains. 
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If no expreſs agreement had been made, the 
loſs was to be equally born, and the profit 
equally divided, or rather in proportion to the 
ſhares advanced by each contributor. Much con- 
troverſy had exiſted among the Roman Lawyers, 
whether a ſpecial agreement, that one partner 
ſhould receive two-thirds of the profit and bear 


but a third or perhaps no part of the loſs, ſhould 


be valid ; Mucius ſupported the negative, Sulpi- 
cius the affirmative : The opinion of the latter, 
ſupported by the reflection that the labour of the 
one may be as important as the money of the 
other, ultimately prevailed; if one partner gain- 
ed by means of the common ſtock, the profit 
muſt be divided of courſe, but if any gain ac- 
crued or loſs fell upon him in conſequence of 
tranſactions unconnected with the partnerſhip, 
he alone was concerned (59); each party was 


entitled out of the common ſtock to reaſonable 


maintenance for his family, but to no allowance 
for expences occurred by gambling or other 
vices (60). Partnerſhip was implied, if men 


lived together and acted as joint traders, or if a 


(50) D. 17. 2. 59. 1. 
(50) D. 17. 2. 52. 15. 10. 
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payment was made by one in the name of the 


_ partnerſhip (61), 


Partnerſhip was diffolved by death of one of 


the partners, if there were ever ſo many; the 
partnerſhip itſelf could not be made to deſcend 
on heirs (62), but the partnerſhip covenants 
might; the profits paſſed to the heir, though 
the partnerſhip did not (63). This contract was 
alſo diſſolved by any one partner renouncing the 
ſociety, but if he did this from a fraudulent mo- 
tive, or ſecret view of ſcreening his own pro- 
perty from fair debts, he was counteracted by 
the providence of the law. 

Accompliſhment of the purpoſes of a ſpecial 
and limited partnerſhip, confiſcation, inſolvency, 
bankruptcy terminated this union; but co- 
vinous attempts to defeat creditors were op- 


(61) With us, ſale by one partner is fale by all; 
payment to one is payment to all; dealing with one 
generally in matters concerning their joint trade, charges 

II; but a Fi. Fa. againſt one for his ſeparate debt, 
does not affect the partner. 


(62) D. 17. 2. 69. 
(63) With us, there is no ſurvivorſhip among part- 


ners in trade and merchandiſe; if of two partners one 
dies, a creditor may charge the other with the whole. 


poſed 
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poſed by ordinances not unlike our ſtatutes to 
prevent fraudulent alienations (64). 

The partner was obliged to obſerve only the 
ſame ordinary care and diligence in the affairs of 
the partnerſhip (65), which he obſerved in keep- 
ing his own private property. Inſt. lib. 3. tit. 
26. ſec. 9. | 

The action given to the partner was the ac- 
tion pro ſocio, which was direct on both fides 
(66) ; this action lay, if a partner had convert- 
ed any part of the common ſtock to his own 
uſe (67), or received too great a dividend ; fo if 
he had ſuſtained damage on account of the part- 
nerſhip, or laid out money on the common ſtock ; 
(68) ſo he might recover againſt the heir of. a 
partner for the fraud or negligence of the per- 
{on ſo repreſented. D 


(64) In theſe countries, diſſolution of the partnerſhip 
publicly known, will prevent one from being affected 
by ſubſequent contracts made by the others, but does 
not invalidate previous demands againſt che joint ſtock. 

(65) See Dig. lib. 42. tit. P. which is, que in Frau- 
dem creditorum fucta ſunt ut reſtituantur. 

(66) By direct, was meant a legal in contradiction 
to an equitable ſuit, which latter was called Utilis 
Actio. | 

(67). Dig. 22. 1 + 

(68) Dig. 17. 2. 52. 4. and 17. 2. 38. 1. 
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Mandatum (69).]—This contract includes au- 


thorities, and the powers of factors and attornies 


where they acted gratuituouſly, and alſo bail- 
ments of property to be conveyed from place to 
place without reward (40); for it was eſſential to 
this contract, that it ſhould be gratuitous ſince 
if the thing was done for reward, it became the 
contra& of location and conduction ; hence, 
Jones prefers the word mandate to commiſſion, 
becauſe commiſſion generally includes hire. 
The Civil Law diſtinguiſhed mandates into 
thoſe given for the ſake of the mandator or man- 
datory or both, or of a ſtranger jointly with 
either or ſingly by himſelf; if the mandate was 
given ſimply for the ſake of the mandatory, it 


(69) See lib. 3. Inſt. tit. 27. 

(70) The celebrated caſe of Coggs and Bernard, was 
of a mandatum. The mandatory there undertook to carry 
brandy from one place to another, and in the carriage, 
he managed it ſo negligently, that one of the pipes was 
ſtaved; it was decided that he was reſponſible, tho' the 
defendant reſiſted on the ground that he had not under- 


taken to carry it ſafely and ſecurely, becauſe this was im- 


plied as far as ordinary care, and thus, ſays Sir W. Jones, 
a caſe which the ſirſt elements of the Roman Law have 
ſo fully decided, that no court of judicature on the con- 
tinent would ſuffer it to be debated, was thought in 
England to deſerve very ſerious conſideration. 2 Lord 
| Raymond, 909. | 


was 
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was rather advice than contract, and not the 
ſubject of an action, unleſs it was fraudulently 
intended, and then the adviſer was anſwerable. 
D. 50. 17. 47. 

If the mandate was contrary to good morals 
it was not obligatory, as to commit theft or any 
other crime (71). | x 

The mandatory was not to exceed the bounds 
of his commiſſion or authority, but the commiſ- 
ſion need not be obſerved ad unguem, it was 
ſufficient 1f the probable mind and intention of 
the mandator was purſued. The diligence re- 
quired of him was ordinary diligence, adequate 
nowever to the performance he undertook, un- 
leſs by ſpecial convention he undertook for 
more, or by voluntary offer had prevented ano- 


ther who might have been more diligent from 


being employed (72) ; inevitable accident there- 
fore excuſed, or violence, ſuch as force and rob- 
bery, unleſs the party had unneceſlarily expoſed 


| himſelf to that danger (73). 


A man- 


(71) Contra bonos mores in the Canon Law, meant 
only acts mala in ſe, not mala prohibita. The Civil 
Law included both in this phraſe. 5 

(72) Coggs and Bernard. 2 Lord Raymond, 909. 

(73) A. had undertaken as a friend to bring money 
from the country to town: On his arrival at night, in- 


ſtead 
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A tate Hs null by being revoked 
dum res integra fit, before any act had been 

done in conſequence of it; ſo it did by the 

death of either party while it continued entire, me 

- unleſs the thing to be performed was to be done pro 

after mandator's death (74). Every one was at cor 

liberty to refuſe ſuch a commiſſion, as he would cift 

_ refuſe a depoſit, but if he once undertook it, he fore 

muſt either perform it or renounce as ſoon as whi 

poſſible; for if he failed in his promiſe, or his re- or f 

nunciation was ſo late as to prevent the buſineſs but 

from being properly executed, he was liable to ſom 

an action, as he was if any damage enſued by Do 

the non-performance of a promiſe to become a dert 

depoſitary. We have now done with nominate ule 

contracts, and ſhall proceed to thoſe which did care, 

not come under any of theſe ſpecific clafſe$, but and 

were called by the name of innominate, for rea- ſes t] 

i, fons which have been or ſhall be mentioned. giver 
3 5 | 5 f lon 1 
; ſtead of lodging the money at his own houſe, he walked ONS c 
ll. in the ſtreets with the money about his perſon and was be & 
0 robbed; ſuch a caſe not many years ſince came before foes 
0 a jury in Ireland, who gave the bailor a verdiet inlin 
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INNOMINATE CONTRACTS. 


Contracts which aroſe from the expreſs agree- | 


ment of the parties (for ſuppoſed agreements 
produced merely by implication, were but quafi 


contracts) but to which agreements no ſpe- 


cific name was given by the law, were there- 
fore called innominate. Theſe were ſuch, in 
which the compenſation for the uſe of a thing, 


or for labour and attention, was not pecuniary, 


but either; 1. the reciprocal uſe or the gift of 
ſome other thing, which claſs was vulgarly called 
Do ut Des; or 2. work and pains reciprocally un- 
dertaken, vulgarly called Facio ut Facias ; or 3. the 
uſe or gift of another thing in conſideration of 
care, or labour and converſely, i. e. Do ut Facias, 
and Facio ut Des. They were ranked into claſ- 
ſes therefore by the conſiderations, by the thing 
given or done to induce the obligation; the rea- 
ſon is evident, becauſe as their claſſes or diviſi- 
ons could not like thoſe of nominate contracts, 
be deſcriptive of the ways in which they were 
formed, (inaſmuch as theſe ways might be 
infinite,) there was no other method of ar- 
rangement but by the conſiderations which pro- 
duced them. 


To illuſtrate the nature of theſe contracts ſtill 
further, let us take the inſtance of exchange. A. 
lends 


OY — 


338 ON THE RIGHTS [Book II. 


lends his horſe to B. to work in the field of B. 
on condition of having the labour of B's. horſe 


in his own, this is in the claſs of Do ut Des; it 


is not a Mutuum, the horſe being an animal 


intended only for uſe, not for conſumption ; it is 


not a Commodatum, for there is a compenſa- 
tion; it is not a Locatio, for that compenſation 
is not pecuniary ; it is then the innominate con- 
tract, ranked from its conſideration under the 
claſs of Do ut Des ; for as ten thouſand different 
inſtances may be imagined of theſe double bail- 
ments, they are not included under any nomi- 
nate contract : if a maſon or a carpenter, are 
each of them about to build a houſe, and agree, 
that one ſhould finiſh the maſon work, the other 
the wood work in their reſpective buildings, it 


is claſſed under Facio ut Facias; if a man con- 


trated to give a parcel of plate or books, in 


(75) It is not meant, that theſe conſiderations are 
not found in nominate contracts: The inſtances which 
Mr. Blackſtone gives of them, are of nominate con- 
tracts: In the contract of ſale, the conſideration is, 


Do ut Des; in the contract of hiring out perſonal la- 


bour, it is Facio ut Des, but the thing given then is 


money, and there was no occaſion in deſcribing them 
to introduce the conſiderations, they having ſpecific 


names; but in innominate contracts, there is no other 


mode of deſcription poſlible. | LE, 
e conſideration 
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conſideration of another manumitting a ſlave, 
it was Do ut Facias; if a carpenter undertook 
to build a houſe for a maſon, on condition, that 
the latter ſhould give him not money, but a great 
quantity of mortar or brick, or other building 
materials, fecit ut daret alter. 

As the infinite variety of agreements which 


might thus ariſe among men could not be 


foreſeen or provided for, as ſettled ſpecific 
forms of actions could not be previouſly pre- 
pared applicable to every caſe, the violation 
of an innominate contract was to be reme- 
died by an action ex preſcriptis verbis, formed 


in language applicable to the particular cir- 


cumſtances, and called alſo actio in n. or on 
the caſe (76). 

The ſame vigilance and care was requiſite 
in innominate contracts, as in nominate, ac- 


cording to the caſe. 


QUASI CONTRACTS. 


Obligations Quaſi ex contractu (77), called 
alſo improper contracts, aroſe by implication 


(76) From ſimilar cauſes our aCtion on the caſe came 
into uſe. 
(77) Familiar to us under the name of implied 
contracts or aſſumpſits. | 
5 3 N from 
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from circumſtances without expreſs or dire& 
agreement ; the firſt noticed by the Inſtitutes was 
ex negotiorum geſtione, when one perſon aſſumed the 
care of the affairs of another without tnandate in 
his abſence and without his knowledge. The 


abſent perſon was obliged to approve of what 
was well done, to indemnify the agent, to 


execute his promiſe, and reimburſe his ex- 
pences, if the undertaking was neceſſary. If 
the undertaking was unneceſſary, any loſs fell 
upon the buſy intermeddler (78), who at all 


events, as he interpoſed his ſervices without 


being aſked, was obliged to uſe the mor exact 
diligence. 

The next was Zute/z ate aft, by which 
the tutor was impliedly bound, tho' there was 
no expreſs agreement between him and the 
pupil. 

The obligations of joint-tenants to conſent! 
to partition, and of the heir to pay a legacy 
were eſpecially enumerated among quaſi con- 
tracts. But the obligation to repay money, 


(78) Dig. 50. 17. 36. Quere in thefe countries, if 
a man without any order, intermeddle with the affairs 


of another, tho' to his advantage, could he have an 


action for his coſts. I have known the caſe warmly 
conteſted in a Court of Juſtice, but it did not come to 


a decilion. 


which 


ak 
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which had been paid by miſtake or in error, 
which gave right to the action called con- 
dictio indebiti (79), is much the moſt conſpi- 
cuous in this chapter of the Inſtitutes. 

The Inſtitutes having treated of the ſeve- 
ral ſpecies of contracts, terminate the third 
book with an account of the perſons thro' 
whom obligations might be contracted, and 
the manner in which they might be diſſolved. 
But they dwell merely on the rights accruing 


to the father or maſter, from the contract of 


the ſon or the ſlave, and do not mention any 
counter obligation which could fall upon him 
thro' their contracts. In fack none could, any 
more than from the contracts of the wife; their 


contracts did not bind him, nor their promiſes, 


but promiſes to them reſulted to him (80). 


Obligations, whether ariſing from proper or 


improper contracts, might be diſſolved by ways 
infinite in number, E. G. exceptione, teſtamen- 
to, pacto, ſententia, jurejurando, tempore, by 
plea in bar, by bequeſt, by releaſe or counter bar- 
gain, by decree, by abſolving oath, by length of 


(79) Anſwering to our action for money had and 
received. | 

(80) Whatever the wife earns daring coverture 
belongs to the huſband. Salk. 114. the caſe of the ſlave 
cannot occur with us, and of the ſon is quite diſſimilar. 
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lime. The Inſtitutes, however, treat only of 


ſuch ſolutions as ariſe by mere operation of law, 
and among them ſelect only the moſt remark- 
able: Theſe were by payment; by acceptilation, 
which was a releaſe without payment, where the 


_ creditor in ſolemn form of words admitted the 


payment of a debt which in fa& he had never 
received; by Novation, which was changing the 
nature of the debt, as from a book debt to a 
bond debt, or changing the perſon of the deb- 
tor; Mutuo Conſenſu, when all the parties by 
agreement receded from an obligation not yet 
completed; this was peculiar to contracts by 
conſent, or thoſe called, as above, conſenſual, 
To theſe we muſt add ſome other remarkable 


modes, viz. legal tender, called ob/atio ; compen- 


fatio, which anſwered to our ſet off (81); and 
confuſic, when the obligation of the debtor and 
right of the creditor united in the ſame perſon. 


I ſhall conclude with one or two general rules 
applicable to all contracts. | 


All parts of the contract ought to be explain; 


ed the one by the other, and regard had to the 
preamble of it (82). 


(81) 4s with us, the debts ſet off muſt have been of 
the ſame kind, or due in the ſame right; and ſet offs 
could be only in contracts not in torts. 

(82) D. 46. 1. 134. 1. 


The 
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The intention ought to be followed rather 


than the words, and ſenſeleſs words were to be 


rejected (83). 


The interpretation of the contract ought to 
lean in favor of the obligor (84). 


In all contracts, where no day of performance 
is added, the performance ought to be imme- 
diately (85). | 

He that is to pay, or deliver, is in no delay 
till after the laſt moment of the term appoint- 
ed (86). 

Contracts are to be adjudged according to the 
law of the place, where the contracts were 
made (87). 

5 I have 


(83) D. 50. 17. 32 & 92. and 73. 3. 
(84) D. 45. 1. 38. 18. 

(85) D. 50. 17. 4. 

(86) Inſt. 3. 16. 2. 


(87) This rule is not directly taken from the Roman 


Law, which, it has been juſtly ſaid, enjoying univer- 
ſal empire, had no occaſion to provide for the caſe, but 
it has been extracted collaterally from that ſyſtem by 
great and ingenious writers, and particularly by Hube- 


rus, who is above all others on this ſubject to be recom- 


mended to the reader's peruſal, and not merely to the 
theoretic reader, but to the man actually engaged in 
practice. In a mercantile nation caſes governed by this 


rule muſt daily occur. | 
| To 


— 
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I have now compleated my intention of 
giving a curſory view of the Civil Law, as 
treating of the rights of perſons and of things, 
In the next book I ſhall proceed to conſider 
public and private wrongs and their remedies, 
Before I conclude, let me again remind the 


reader of what has been ſaid in the preface, 


that my object has not been to give a full 
and minute knowledge of the Civil Law, but 
to ſelect the moſt uſeful and prominent parts, 
and to comprize them within a moderate com- 
paſs, proportionate to the inferior importance 
of this ſtudy, in the preſent day, to that of the 
Common Law, in the Common Law forum. 
If deeper knowledge be deſired, the books and 


To this general rule there are ſome exceptions: 
Firſt, If the parties in making the contract regarded 
the law of another country. | 
| Secondly if it violates the rights of perſons not parties 
fo it; as the marriage of a minor abroad, with a view 
of avoiding a ſtatute at home. | 
Thirdly, It does not apply to immoveable property ; 
Contracts in which aliens are concerned, are between 
alien and citizen, or between two aliens, and may have 
been made hete or abroad; in all ſuch caſes, I conceive, 
the cauſe of action being tranſitory, ſuit may be brought 
abroad or here. | 


titles 
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titles of the Civil Law, containing the material 
information relative to each ſubject have been 
mentioned and pointed out, each in its proper 
pn 

Tho' I admit, that the importance of infor- 
mation in the Civil Law to the Common 
Lawyer is comparatively ſmall, I muſt ever 
inſiſt that its utility to the lawyer as well as 
the advocate 1s poſitively great. The Civil 
Law, (fays an eminent author) as a ſyſtem of 


juriſprudence framed by wiſe men, and ap- 


proved by the experience of many ages, muſt 
in every age, and every country, furniſh prin- 
ciples which modified and applied as the altered 
circumſtances of the times may require, will 
greatly contribute to the real intereſts and 
advantages of ſociety; and tho' in courting 
praiſes to its civil proviſions, I have been 
willing to ſacrifice the character of its eri- 
minal code, we are in juſtice required to 
attend to thoſe palliatives, which it every 
where introduces to ſoften its arbitrary maxims, 
and when it gloriouſly exclaims, Licet Lex 
Imperii ſolennibus juris imperatorem ſol- 
verit, nihil tamen tam proprium Imperii 
*« eft quam legibus vivere (88),“ we muſt 


(88) Code, lib. 6. tit. 23. 3. 
admit, 
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admit, that its practice mellowed its theory, 
and that its language reprobated the abuſe of 


its principle. 
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Caſes omitted in their proper Place. 
MANU MISSION. 


Keane v. Boycott, A. D. 1795. 

2 Hen. Blackſtone's Rep. 511. 
(QUESTION ſtarted in this caſe whether a maſter in 
the Weſt Indies entering into a contract with his ſlave 
does not manumit him; the affirmative favoured by L. 
Ch. J. Eyre, condemned by the reporter, who infifts 
that a ſlave cannot be manumitted by implication. - 


MARRIAGE. 
Ilderton & Ilderton, A. D. 1793. 
145. 


A marriage in Scotland between perſons who do not 
go thither for the Purpoſe of evading the laws of Eng- 
land, will entitle the woman to dower in England. 


DONATIO MORTIS CAUSA. 
Hill v Chapman, 


2 Brown, 612. 


Gift of bank notes in a paper, accompanied with de- 
clarations, tho* not in extremzs, a good donatio mortis 
cauſa. N. B. this contradicts the Maſter of the Rolls, 
Millar and Millar, 3 P. Wms. | 
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COLLEGES. T 


Bently v. Biſhop of Ely. 
2 Strange, 913. 

Court ſaid it was a queſtion they would not deter- 
mine, whether when the crown has given ſtatutes and 
appointed a viſitor, the ſucceſſor can any Way alter or 
annul the former ſtatutes : the practice indeed has been 
otherwiſe, but it has never been determined to be good. 


Attorney General v. Stephens. 
1 Atkyns, 360. 
| Queſtion made in Chancery whether Fellow of a Col. 
tege has a right to let his chambers; court refuſed to 
determine, and ſaid it ought rather to be determined by 
the viſitor; the queſtion was on Doctor Radcliffe's 


Fellowſhips : ſaid they ſuppoſed he had not left his 


Fellows under greater reſtrictions than thoſe of other Col - 
leges are liable to. | | 


"Ex parts Wrangham, A. D. 1795. 
2 Veſey, Jun. 609. 


Petition by Wrangham to the Lord Chancellor, as vi- 
fitor of Trinity-Hall, Cambridge, (there being no heir of 
the founder) to declare the eleCtion of a Fellow void, 
and to order the petitioner to be admitted, the Court 
of K. B. having in a ſimilar caſe declined juriſdiction ; 
the ſtatutes run thus: © Quod in loco ſocii ſubrogetur 
4 ſcholaris idoneus moribus & ingenio qui per tres annos 
c continuos ad minus jura Canonica aut Civilia audvit 


* Prynne's work on the 4th laſt. is a pon of knowledge rela- 
tive to Colleges, 
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« in univerſitate aliqua approbata? With ſome excep- 
tions not here material. 


Petitioner inſiſted that he anſwered this deſcription, 
and yet a member of another College was elected. The 
electors defence was in general terms, that Wrangham 
was not in their opinion a fit and proper perſon to be 
elected into the vacant Fellowſhip. Lord Chancellor de- 


cided againſt the petition, he was of opinion that the 


word mores has not only the more reſtrained ſenſe of 
morals, but alſo the more extended one of manners, and 
that a difemilitudo morum, jarring tempers, diſcordant 
diſpoſitions might mar the purpoſes of ſuch inſtitu- 


tions; and that of the diſpoſition, as well as learning 


and manners, the ſociety were to judge, not arbitrarily 
or whimſically, but by ſound diſcretion, and upon due 
conſideration of the ſtatutes, | 


Quere, Tho! I do not mean in the leaſt to diſpute 
the authority of the determination of that high court in 
the above inſtance, to what dangerous latitude might it 
cad if ill underſtood: I ſhould wiſh therefore that every 
Academic would read the caſe at large, and not 


truſt to any abridgement of it, 


] have not fulfilled my intention of inſerting a note 
I made of the caſe of Price v. the College of Dublin, 
ſrom this conſideration, that tho* many important points 
were ſtated in it, none were abſolutely determined. 
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OF. 
CERTAIN LORDS 


AGAINST COMMITTING 
THE PROTESTANT DISSENTERS BILL, 
May 3, 1782. 


Referred to in the Lectures on Marriage above. 


 Hodie ſecunda vice lecta eff billa, entitled, An Act for the 
Relief of Proteſtant Difſenters in certain matters 
therein contained, 


It was reſolved in the aſſirmative, that the ſaid bill be 
committed. | 


Diffentient, 
Firſt, Becauſe it is apprehended that this bill profeſ- 


ling to allow Proteſtant Diſſenting Teachers to celebrate 


marriages between Proteſtant Difſenters, may encourage 


almoſt every ſpecies of clandeſtine and improvident mar- 


riages, not only between Proteſtant Diſſenters of all 
denominations, 


— — — 4 —E——•—ũ — — — 


Ger 0 © FP © Um 


IS 


denominations, but between Proteſtants of the Efta- 
bliſhed Church : for it is apprehended, that neither by 


this bill, nor by any other law now in being, can it be 


aſcertained whether the parties be or be not Proteſtant 
Diſſenters, ſo that any man and woman who may have 
gone once or twice to a meeting-houſe, or to hear a field 
preacher and calling themſelves Proteſtant Diſſenters 
may be married under the ſanction of this bill by a Pro- 
teſtant Diſſenting Teacher, whether he be a Preſbyterian 
Teacher, an Independent Teacher, an Anabaptiſt Teach» 
er, a Moravian Teacher, or any other Proteſtant Diſ- 
ſenting Teacher whatſoever. Nay, it is apprehended, 
that a degraded Popiſh Prieft, a degraded Clergyman of 
the Eſtabliſhed Church, and by the 6th George I. chap. 
5. ſec. 8. any man whatſoever pretending to holy orders 
and taking the oaths and ſubſcribing the declaration 
therein preſcribed, has under this bill a right to ſolem- 
nize marriages; and therefore the loweſt and moſt pro- 
fligate men in the ſtate may inſtantly qualify themſelves 
for that purpoſe. 


Secondly, Becauſe it is apprehended that ſuch marriage 


may not only be celebrated by all ſuch perſons, but that 


as this bill makes marriages ſo celebrated good and valid 
to all intents and purpoſes whatſoever, thoſe marriages 
are ſo far privileged that there can be no divorce a vinculo, 
for pre- contract, conſanguinity or impotence z for this 
bill gives to ſuch marriages all the right and benefits of 
thoſe celebrated by the Clergy of the Eſtabliſhed Church, 


but does not ſubject them to the ſame objection. 
Thirdly, 


APPENDIX. 5 


* 
3*M 
4 28S 
* 
3 

* 
_— 
8 
12 
$2 
: 1 
4 

. 

5 
= 
z 
© > 
' va 
© 
—p4 
8 
32 

LT 
2 1 
. 
£ } 
4 a 
. ; 
5:36 
4 1 
= 
[4 1 
1 
1 
4 
* 
2 0 
„ 
12 
* 0 

= 4 
_ 
8 

- - 

: 

- 
"= 
1 * 
3 

* 

* 

„ 

2X] 

«4 

J 
iY 
1 
1 
4 

. 
. 
1 

** 
1 * 
* 
1 
* 
. 
5 
7 
12 
3 
1 
ts Y 
A 
a 

= 
__ 
«WM 
= 
oy 
+ 

» 

PS 
x4 
i 
2 . 

* A 

5 
171 
: 
"= 
ell 
5 
1 
< 
"3 

in 
281 
. vv 

1 
4 
2M 
x34 
"2 

1 
5 
LB 

A 

$ o 
v. 


i 


4 
— nn a 
—— ——ñ᷑ AIST, ̃ 


R 


— 


bd 1 22 be 
wh PP 
- . 


6 APPENDIX. 


Thirdly, Becauſe it is apprehended that under this bil! 
marriages may be celebrated by all Proteſtant Diſſenting 


Teachers with abſolute impunity to themſelves, between 
parties within the prohibited degrees of kindred, with- 


out publication of banns, without licence, in a private 


place at any hour of the night, without witneſſes, with- 
out regiſtering ſuch marriages, between minors, and 
without the conſent of parents, guardians, or of the 
Lord Chancellor, though ſuch tranſgreſſions would ſub- 
ject a Clergyman of the Eſtabliſhed Church to deprivation 
if beneficed, and to degradation if not beneficed, and in 
the caſe of a Popiſh Prieſt would be felony without bene- 
fit of clergy, and by making ſuch marriages heretofore had 
good and valid, legal heirs may be robbed of their inheri- 


tance by this ex pot facto law. 


Fourthly, Becauſe this bill makes valid to all intents and 


purpoſes whatſoever, all matrimonial contracts hereto- 


fore entered into between Proteſtant Diſſenters, and ſo- 
lemnized by Proteſtant Diſſenting Teachers, whether 
ſuch matrimonial contracts were conſummated or not, 
from whence it is apprehended, that ſuch contracts, not 
conſummated, will, by this ex ps? facto law, be of force 


to make void ſubſequent marriages conſummated, and to 
ſubject women who are now lawful wives to be divorced, 


and their children to be baſtardized, although by the 


33d Henry VIII. chap. 6. and the 12th Geo. I. chap. 3. 


no contract of marriage, celebrated even by a Clergyman 


of the Eſtabliſhed Church but not conſummated, ſhall 
| | | make 
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make void a ſubſequent marriage which was conſum- 
mated. | 


Fifthly, Becauſe this bill by veſting generally in Pro- 
teſtant Diſſenting Teachers without diſtinction an un- 
regulated power of celebrating marriages, expoſes Diſ- 
ſenters themſelves and their children to all the evil con- 


ſequences attendant upon clandeſtine and improvident 


marriages, equally with members of the Eſtabliſhed 
Church. 


And of the numberleſs ſets of Proteſtant Diſſenters 
no one denomination of them is guarded by this bill 
againſt clandeſtine and improvident marriages to be cele- 
brated between perſons of their perſuaſion by Diſſenting 
Teachers of any other denomination whatſoever. 


Sixthly, Becauſe it was admitted in debate, that this 
bill is extremely defective; yet it was argued that it 
ought to be paſſed, becauſe it may be hereafter amended, 


an argument which it is conceived would rather juſtify 


the rejeCtion of a bad bill, to which this branch of the 
legiſlature is fully competent, than ſupport the paſſing of 
ſuch a bill, with a view to a future amendment of it, 
which cannot be obtained but by the concurrent agree- 
ment of all branches of the legiſlature ; for this argu- 
ment would juſtify the commiſſion of an actual evil, 


which might be avoided, in order to apply a future re- 


medy that poſſibly might never be obtained. 


Seventhly, 
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Seventhly, Becauſe thoſe ho oppoſed this bill did re- F 

peatedly declare themſelves willing to vote for another 

bill, rendering all matrimonial contracts or marriages 

heretofore entered into between Proteſtant Diffenters, 

and celebrated by Proteſtant Diffenting Miniſters or 

Teachers, as good and valid to all intents and purpoſes, 

as ſuch contracts or marriages would have been if cele- - 
brated by the Clergy of the Eftabliſhed Church ; and hn 
alſo rendering all matrimonial contracts or marriages IF = 
| hereafter to be entered into between Proteſtant Diſſen- * - oy 
ters and celebrated by Proteſtant Diſſenting Miniſters or t : ; 
Teachers of their own reſpective congregations, under = 1 le 
proper regulations, as good and valid to all intents and th 
purpoſes, as ſuch contracts or marriages would be, if Cl 
celebrated by the Clergy of the Eſtabliſhed Church. 3 ; in) 

Cz = <> 

Richard, e, Charles, Caſhel, 4 2 Ki 
Belmore, Bellamont, | - an 
Shannon, Enniſkillen, | 4 3 me 
Tracton, James, Raphoe, * the 
R. Dublin, Carlow, | | 7 3 for 
Henry, Meath, James, Downe and Connor, * f der 
William, Waterford, Antrim, 2 4 cal 
Clanwilliam, | Richard, Cloyne, R ; anc 
Milltown, J. D. Leighlin and Ferns, Ei; 

Iſaac, Cork and Roſs, Charles, Kildare, 

Walter, Clonfert, Charles, Elphin. 


Act 
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AF referred to in Lecture 6th, Book t. P. 123. 
Anno regni tricgimo quinto 
Georgii III. Regis, Cap. 23 
An act to explain and amend an act paſſed in the 
tenth and eleventh years of the reign of King Charles 
the Firſt, entitled, an act for preſervation of the inhe- 


ritance, rights, and profits of lands W to the 
church, and perſons eccleſiaſtical. 


Whereas doubts have ariſen as to the validity of 


leaſes made under the powers given by an act paſſed in 


the tenth and eleventh years of the reign of King 
Charles the Firſt, entitled, an act for preſervation of the 
inheritance, rights, and profits of lands belonging to the 
church, and perſons eccleſiaſtical ; Be it enacted by the 
King's Moſt Excellent Majeſty, by and with the advice 
and conſent of the lords ſpiritual and temporal, and com- 
mons in this preſent parliament aſſembled, and by the au- 
thority of the ſame, that it ſhall and may be lawful to and 
for archbiſhops, biſhops, deans, deans and chapters, arch- 
deacons, prebendaries, and other dignitaries eccleſiaſti- 
cal, parſons, vicars, and likewiſe maſters or governors 


and fellows of colleges, and maſters and guardians of 


hoſpitals, from time to time to accept of a ſurrender or 
ſurrenders of any leaſe or leaſes of any lands or heredi- 
taments, and thereupon to demiſe ſuch lands or other 


This remarkable act, which changed a law conſidered as ſacred for 
two centuries, but in which change of times may have required muta- 
tion, is here introduced to elucidate the notes to Lec. 6. part I, page 
123. 
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hereditaments belonging to their reſpective ſees, churches, 


colleges and hoſpitals, (the dwelling houſes uſed for any 
their reſpective habitations, and demeſne lands thereunto 
belonging, and there with uſed and occupied as the de- 


meſnes of their ſaid houſes only excepted,) unto the 


perſon or perſons, in ſach manner and form as by the 
ſaid act, or any other act or acts now in force they are 
enabled ſo to do, notwithſtanding that upon ſuch leaſe 
and leaſes there ſhall not be reſerved and continued due 
and payable unto the leſſors, and their ſucceſſors, during 
the term of twenty-one years, ſo much yearly rent or 


profits, or more, as the moiety of the true value of the 


lands or other hereditaments, communibus annis, at, or 
immediately before the time of making ſuch leaſes ſhall 


amount to. 


2. And be it further enacted, that all leafes heretg- 


fore made by any of the perſons aforeſaid, of any lands 
or other hereditaments belonging to their reſpeCtive ſees, 
-churches, colleges, and hoſpitals, except as before ex- 
.cepted, unto any perſon or perſons, in ſuch manner and 
form, as by the ſaid act, or any other act now in force 


they are enabled ſo to do, ſhall be valid and good, not- 
withſtanding there was another leaſe, or eſtate, then in 
being, which did not expire, nor was ended and deter- 


mined within the time in ſaid recited act mentioned, 
and alſo notwithſtanding that upon ſuch leaſe and leaſes 


there were not reſerved and continued due and payable 
unto the leflors during the term of twenty-one years, ſo 


much yearly rent or profits, or more, as the moiety of 


the true value of the lands, or other hereditaments, 
communibas 
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communibus anni, at, or immediately before the time of 
making ſuch leaſes did amount unto; provided that the 


yearly rent or profits which have been, or ſhall be re- 


ſerved upon every ſuch leaſe heretofore made, or here- 
after to be made, ſhall not be leſs than the yearly rent 
or profits paid, and payable thereout for the laſt twenty 
years preceding the making of ſuch leaſe, whether ſuch 
lands or hereditaments be augmentation lands or others. 


3- And whereas in many inſtances, lands and heredi- 
taments belonging to archbiſhops, biſhops, deans, deans 
and chapters, archdeacons, prebendaries and other 
dignitaries eccleſiaſtical, parſons, vicars, and likewiſe 
maſters or governors and fellows of colleges, and maſ- 
ters and guardians of hoſpitals, in right of their reſpec- 
tive ſees, churches, colleges and hoſpitals, upon ſurren- 
der of the leaſe or leaſes then in being thereof, have 
heretofore been, and may hereafter be demiſed by one 
leaſe only, and have been, or may be afterwards, ſepa- 
rated and demiſed by two or more diſtinct leafes, with 
ſeparate and diſtinct rents reſerved thereon reſpectively ; 
be it enacted, that in all ſuch caſes, whether ſuch 
lands and hereditaments are augmentation lands or others, 
or both, that each and every of ſuch ſeparate leaſes ſhall 
be as good and yalid in law, as the ſaid original one 
leaſe would haye been, 


4. Provided always, that the ſeveral yearly rents re- 
ſerved, or to be reſerved on ſuch ſeparate leaſes do 
amount together to a yearly rent and profits, not leſs 
than the yearly rent and profits reſeryed and payable by 
| 4 +F'2 ſuch 
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| ſuch one original leaſe, any law, uſage, or cuſtom to 
the contrary notwithſtanding z provided that nothing 


herein contained ſhall be conſtrued to authorize any of 60 

the perſons or bodies corporate aforeſaid, to make any 60 
concurrent leaſe, other than what they could reſpec- 

tively have made before the paſſing of this act. 

| | | cc 

END OF THE ACT OF PARLIAMENT. ec 

Es e 

; «c 

= «< 

MEMORANDUM. = 

5 ls: _— c< 

The two following extracts from Iriſh acts of parlia« 1 4 6 

ment, have been inſerted, from my obſervation how _ = «c 

much at a loſs gentlemen particularly in England have . 1 6c 

been to know how our law was affected by the tenantry 8 ; « 

bill, and what acts paſſed in England are now of force 7 

in Ireland, ſince the ſtatutes recognizing the indepen- 5 8 

dence of Ireland in 1 7823 they are not totally irrelative to | . ; cc 

the ſubje#, the firſt being compared with the Emphyteuſis 7 c 60 

the Civil Law, the latter neceſſary from the continued com- [ : cc 

| pariſon carried on in the notes between the Civil and our $1 cc 

Law. | cc 

cc 

« The ſtat. 19 and 20. Geo. 3. ch. 3: enacts, that 3 7 

Courts of Equity upon adequate compenſation ſhall re- 74 7 

t lieve tenants and their aſſigns againſt lapſe of time, if 21 6 


no fraud proved, Unleſs it appear, that the fines FI > 
% were demanded, and refuſed or neglected to be paid > 
6 within a reaſonable time, Provided, that if the land- 1 

A | | lord 


Aenne og 


« lord has any difficulty in difcovering the tenant in or- 
« der to make the demand, then demand on the land 
« with notice in the Dublin and London Gazettes, ſhall 
« be ſufficient. | | 


The ſtat. 21 and 22 Geo. 3. ch. 48. enacts, that 
« all ſtatutes heretofore made in England or Great Bri- 
« tain, for the ſettling and affuming the forfeited eſtates 
in the kingdom of Ireland, and alſo all private ſta- 
« tutes made in England or Great Britain, under which 
« any lands, tenements, or hereditaments in Ireland, 
« or any eſtate or intereſt therein, are or is, holden or 
« claimed, or which any way concern the title thereto, 
« or any evidence reſpecting the ſame; and alſo all 
ſuch clauſes and proviſions contained in any ſtatutes 
« made in England or Great Britain, concerning com- 
« merce, as import to impoſe equal reſtraints on the 
ſubjects of England and Ireland, or of Great Britain 
« and Ireland, and to entitle them to equal benefits; 
c and alfo all ſuch clauſes and proviſions contained in 
c any ſtatutes made as aforeſaid, as equally concern the 
« ſeamen of England and Ireland, or of Great Britain 
« and Ireland, ſave ſo far as the ſame have been altered 
« or repealed, ſhall be accepted, uſed or executed in 
“ Ireland, according to the preſent tenor thereof, re- 
« ſpectively, Provided, that all ſuch ſtatutes ſo far as 
c aforeſaid, concerning commerce, ſhall bind the ſub- 
«« jects of Ireland, only ſo long as they continue ta 


* 
* 


* 
* 


bind the ſubjects of Great Britain. 


© And it further enacts, that all ſuch ſtatutes made 
cc in 
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« in England or Great Britain, as concern the ſtile or 
& calendar; and alfo all ſuch clauſes and proviſions ; | 
« contained in any ſtatutes made as aforeſaid, as relate 'F * 
« to the taking any oath or oaths, or making or ſub- i 


ec ſcribing any declaration or affirmation in this kingdom, | 

| cc or any penalty or diſability for omitting the ſame, or 
| 4 relate to the continuance of any office, civil or mili- = | 
4 « tary, or of any commiſſion, or of any writ, proceſs = : 
| ec or proceeding at law, or in equity, or in any court L 
1 tc of delegacy or review, in caſe of a demiſe of the | 
| c Crown, ſhall be accepted, uſed, and executed in Ire- . 
*« land, according to the preſent tenor of the ſame, re- | 
9 : « ſpectively.” | | 
| 1 | It cannot be denied, that theſe general words leave 5 
ö | room for many doubts, and it ſtill is often puzzling to | Þ | 
determine what is the ſtatute law of Ireland; To give a 2 
remarkable inſtance, perhaps, it would not be eaſy to | _ 
ſay at this moment, whether the oath ex officio was or : | 
was not ever regularly and expreſsly, (however it may 4 7 | 
have been virtually) aboliſhed in Ireland. * = 
RE | 
TABLE WW . 
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1 
TABLE OF CONSANGUINITY. 


The numeral Roman Letters at the top expreſſing the 
degrees by the Civil Law, and the figures at the bottom 
thoſe by the Canon Law, 


— 


IV. 
Great Grand 
Father's 
Father 
E — 
— 
Great Grand a Great 
a _ 
==| Great «Unc 
» WE. 77 
J. III. 833 
| Father. Uncle. Great ** s 
2. 2 2. B25 
— N ” 2 * ; \ 7 p $ 
Inteſtate, ouſin cond 
or perſon —_— oe German Couſin, 
propoſed. | me 8 3. 
V. 
I. III. Son of the 
Son. | ' Nephew. Couſin 
M 2. German. 
| men 
| \ HH 
55 | . 
II. Son of the 
Grand- Nephew of 
SON. Brother's 
_ Grand-Son. 
: Fs 


A 
Grcat Grand- 
Son. 
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Order of Adminiſtration. 


| 


( 16 4 
Order of Diſtribution. 


1. Widow. 

2. Child. 

3. Father. 

4. Mother. | 

5. Brother or Siſter. 

6. Grandfather, or 
Grandmother. 

7. Uncle, Aunt, 
Nephew or 
Niece. 


8. Couſin German. 


9. Couſin German 


once removed. 
10. Second Couſin. 


The Widow is here 
put firſt, becauſe uſu- 
ally preferred, but 
admn. may be grant- 
ed to the next of kin 
to be computed in 
the order of the ſub- 
ſequent numbers to, 


or jointly with her. 


» By this rule if no Brother or Siſter alive, the grand Parents come 
in before Nephews and Nieces, altho' the latter would ſhare with 2 
Mother, which is the extraordinary conſequence of the ſtatute James II. 
in England, letting them in with the Mother, but leaving the pre- 
ference of the aſcending line (where no repreſentation) in all other 


Widow $- Children or their * 


preſentatives the reſt equally. 

If no Children. Widow 4, next 
of kin or their repreſenta- 
tives . 

If no Widow, Children take all. 

If neither Widow nor Children, 
next of kin in the following 
order. N 

1. Father. 

2. Mother and Brothers and 
Siſters and their repreſentg- 
tives. f 

3. If both Parents dead, Bro- 
thers and Siſters or the ſurvi- 
vors of them, with the Chil- 
dren of a Brother or Siſter 
deceaſed. | 

4. If no Brother or Siſter alive, 
Grandfather or Grandmother, 
or on failure of them, Uncles 
and Aunts, Nephews and © 
Nieces of the inteſtate, in = F 
equal portions *. _—_ 

5. For want of all. theſe the E T 
next of kin, according to the 3 
computation of the Civil 
Law, except with this dif- 
ference, that a nearer colla- 
teral excludes a more remote 
lineal. S. 

N. B. No repreſentation among 1 
collaterals beyond Brothers * 
and Siſters children, meaning 
always Brothers and Siſters 
of inteſtate. | 
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caſes according to the ſtatute of Charles II. Eoth theſe ſtatutes are 


blended together in Ireland; in that of William III. chap. 6. 


1 1 
DEGREES — 
1 | 
CONSANGUINITY 
ACCORDING TO THE 
CIFIL IANS. 
| 6h | Tritavus 


| 
5th | Atavus 
1 1 
Patruus Fock * | | ath | Ad 


Maximus 


_ 


—| Proavus || Patruus 
[54 | [_5*Þ | major 


Patrui majoris 


Patruus mag-| — 
us 


2 
. 2 PT 
. b- ES 
C 5 nus 
* « 73 2. a 
3 


ath — and Avus | 6th 


_— Patrui magni | . [xe] Pater | ws 
94 — 5 Filius | 4 | - runs 
| [a Filius 


n 5 Patrui magni | 6th 4th | Patrui 


_ Nepos 


e 
2 


ic . Frater | 2n 


| Nepos 
Sth | patrui 


11 E 1 Filius Pact 
Wer. 3 3 
f 5 Fratris 1 


A Pronepos 
6th | Patrui 


1- T7 Nepos | 
e IE 


. Prone- 
8 5 pos Fra- 5th | 
3 tris. 22 3 | 3d | Pronepos 
E — — 6th | 
8 3 . 4th | Adnepos 


| — — 


| 5th | Abnepos 
| 


6th | Trinepos 


Add to this that the deſcending Line is preferred in 
3 infinitum 


4 
infinitum and the certificate of the Civilians in the caſe 
of Carter againſt Crawley, viz. “ Repreſentatio in filiis 
« fratrum & ſororum tantum locum habet, ad ulteriores 
4e vero collaterales non extenditur et vocintur ad ſucceſ- 
«« ſionem reliqui collaterales quicunque in gradu ſunt 
te proximiores remotioribus excluſis ita quod infalabiliter 
« ſemper prior in gradu ſit potior in ſucceſſione.”” And 
the Civil Law, as it relates to diſtribution, will be very 
clear. | | 
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MVSEVM 
BRITANNICVM 


END OF VOL. L 
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ExpLANATION of Quotations, p. 16, for Authentic 

read Authentics. ; 

IntroduCtory Lectures, p. 51, is paged as 49. 

Book 1. Lec. 2. p. 38, note 2, line 3, for Ozonden read 
Oxenden. 

Lec. 2. p. 47, note, line 9, for direction read diſcretion. 

Do. p. 48, note, line 12, for ſhowed read ſhexwed. 

Lec. 4. p. 80, note, 1. 9. after children a period. So after 
nominis in 15th line. 

Do. p. 82, line 3, after h»/band a periad. 

Let. 5. p. 91. note 6. of _—_ degrees, read In equal 
degrees. 

Lec. 6. p. 108. 15th line, te 3 ſhould be ex- 
punged. 

Do. p. 121. note 4th line, for uſtational read v 12 tatorial. 

Book 2. Lec. 2. p. 143. 3d line from the bottom, for 

_- belong read belonged. 

Lac. 3. p. 153. note, 6th line from bottom, the . 

. colon by being after deſcents inſtead of family, totally 

alters the ſenſe. 

Do. p. 157. 1ſt line, for the purchaſer read a purchaſer. 

Lec. 4. p. 168, 2nd line, for year read years, and dele 
the comma, 

Same page, note 7, line 5. for he read the mortgagor. 

Lec. 6. p. 199. I. 6. for adminiſtration read adminiftrators. 

Lec. 


* 4 LA 
0 


F "I 3 9 2 2 1 

J - An — LD. © ++ Av 
* . - — oye - CE CP EE | 3 > 6g 
ae, A = 9 wil 4 , 


_ — tee 


E 


infinitum and the certificate of the Civilians in the Caſe 


of Carter againſt Crawley, viz. “ Repreſentatio in filiis 


« fratrum & ſororum tantum locum habet, ad ulteriores 


cc vero collaterales non extenditur et yocintur ad ſucceſ. 
„ ſionem reliqui collaterales quicunque in gradu ſunt 


« proximiores remotioribus excluſis ita quod infalabiliter 
« ſemper prior in gradu fit potior in ſucceſſione.” And 


the Civil Law, as it relates to diſtribution, will be very 


clear. 
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ExpLANATION of Quotations, p. 16, for Authentic 

read Authentics. 

Introductory Lectures, p. 51, is paged as 49. 

Book 1. Lec. 2. p. 38, note 2, line 3, for Oæanden read 
Oxenden. | 

Lec. 2. p. 47, note, line 9, for direction read diſcretion. 

Do. p. 48, note, line 12, for ſhowed read head. 

Lec. 4. p. 80, note, 1. 9. after children a period. So after 
nominis in 1 5th line. 

Do. p. 82, line 3, after huſband a periad. 

Lect. 5. p. 91. note 6. of equal degrees, read in equal 
degrees. 

Lec. 6. p. 108. 15th ne, the ſemicolon ſhould be ex- 


punged. 
Do. p. 121. note 4th line, for viftational read wiſitatorial. 
Book 2. Lec. 2. p. 143. 3d line from the bottom, for 
= belong read belonged. 
= Lec. 3. p. 153. note, 6th line from bottom, the ſemi- 


| „ colon by being after deſcents inſtead of family, totally 
5 alters the ſenſe. 

[2 N Do. p. 157. 1ſt line, for the purchaſer read a purchaſer. 
2 : Lec. 4. p. 168, 2nd line, for year read years, and dele 
5 the comma. | 

H ; Same page, note 7, line 5. for he read the mortgagor. 

: l Lec. 6. p. 199. 1. 6. for adminiſtration read adminiftrators. 
LE Lec. 
EA 


Lec. 8. p. 215. 1. 7. for to read by. 
Lec. 10. p. 248, 3d line from the bottom, dele the 
word teſtator's. | | | 
Do. p. 271, line 5, dele the word however. 
Do. p. 282, the notes are entirely tranſpoſed. 
Do. p. 318, in the note, laſt line but one, for title read 
titles. | 
Lec. 11. p. 345, for Crediter read Creditor. 
Do. p. 360, note, 1ſt line, for they are read i is. 
Do. p. 363, note, laſt line but one, inſert and before the 
even. , = —_ 
Do. p. 364, 17th line, dele the comma after the word 
as. | | 1 
Do. p. 370, laſt line, for lie read lay. | . 
Do. p. 377, dele the comma after the word care. | | 
Appendix, p. 2. laſt line, audvit read audivit. = 


